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Filings Inventory – US v. Khadr 
    

As of 1600, 29 January 2008 
 
 

This Filings Inventory includes only those matters filed since 1 March 2007. 
 

Dates in red indicate due dates 
 

Prosecution (P Designations) 
 

 
 
 

Name 

 
Motion 
Filed 

 
 

Response 

 
 

Reply 
 

Status /Disposition/Notes 
0R = First (original) filing in series 
Letter indicates filings submitted 

after initial filing in the series. 
R=Reference 

 
AE 

P 001: Motion to Reconsider (Dismissal Order)    • See Inactive Section  
P 002:  MCRE 505 Review Request    • See Inactive Section  
    •   
    •   
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Defense (D Designations) 
 

Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 001:  Motion to Vacate, or 
Alternately , for Continuance 

   • See Inactive Section  

D 002:  Motion for Abeyance of 
Proceedings 

   • See Inactive Section  

D 003:  Motion for Continuance 
 

   • See Inactive Section  

D 004:  Motion for Proper Status 
Determination 

   • See Inactive Section  

D 005: Motion for Continuance 
 

   • See Inactive Section  

D 006: Defense Special Request 
for Deposition of FBI Witness 

   • See Inactive Section  

D 007:  Defense Request for 
Continuance for Submission of 
All Law Motions 

   • See Inactive Section  

D 008:  Defense Motion to 
Dismiss Charge I 

7 Dec 07 14 Dec 07 19Dec 07 • Motion Filed 
• A.  Pros Response 
• B.  Def Reply 
 

OR - XXX 

D 009:  Defense Motion to 
Dismiss Charge II 

7 Dec 07 14 Dec 07 19 Dec 07 • Motion Filed 
• A. Pros Response 
• B.  Def Reply 
 

OR - XXX 

D 010:  Defense Motion to 
Dismiss Charge III 

7 Dec 07 14 Dec 07 19 Dec 07 • Motion Filed 
• A. Prose Response 
• B.  Def Reply 
 

OR - XXX 
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Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 011:  Defense Motion to 
Dismiss Charge IV 

7 Dec 07 14 Dec 07 4 Jan 07 • Motion Filed 
• A. Prosecution Response 
• B.  Defense email dtd 18 Dec 07 
requesting additional time to reply 
• C.  MJ email dtd 19 Dec 08 granting 
Resp delay until 4 Jan 08 
• D.  Pros email dtd 19 Dec 08 objecting 
to delay 
• E.  Defense Reply 
 
 

OR – XXX 
A – XXX 
B – XXX 

 
C – XXX 

 
D – XXX 

 
E – XXX 

 

D 012:  Defense Motion to 
Dismiss Charge V 

7 Dec 07 14 Dec 07 4 Jan 07 • Motion Filed 
• A. Prosecution Response 
• B.  Defense email dtd 18 Dec 07 
requesting additional time to reply 
• C.  MJ email dtd 19 Dec 08 granting 
Resp delay until 4 Jan 08 
• D.  Pros email dtd 19 Dec 08 objecting 
to delay 
• E.  Defense Reply 
 

OR – XXX 
A – XXX 
B – XXX 

 
C – XXX 

 
D – XXX 

 
E – XXX 

 
D 013:  Defense Motion to 
Dismiss for Lack of Jurisdiction 
(Bill of Attainder) 

7 Dec 07 14 Dec 07 4 Jan 07 • Motion Filed 
• A. Prosecution Response 
• B.  Defense email dtd 18 Dec 07 
requesting additional time to reply 
• C.  MJ email dtd 19 Dec 08 granting 
Resp delay until 4 Jan 08 
• D.  Pros email dtd 19 Dec 08 objecting 
to delay 

E.  Defense Reply 

OR – XXX 
A – XXX 
B – XXX 

 
C – XXX 

 
D – XXX 

 
E – XXX 
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Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 014:  Defense Motion to 
Dismiss Charges for Lack of 
Jurisdiction (Equal Protection) 

11 Jan 08 18 Jan 08 24 Jan 08 
 

• Motion Filed 
• A. Prosecution Response 
• B.  Defense Reply 

OR – XXX 
A – XXX 
B – XXX 

D 015:  Defense Motion to 
Preclude Further Ex Parte 
Proceedings Under Color of 
MCRE 505(e)(3) 

11 Jan 08 18 Jan 08 24 Jan 08 • Motion Filed 
• A. Prosecution Response 
• B.  Defense Reply 
 

OR – XXX 
A – XXX 
B – XXX 

D 016:  Defense Motion to 
Dismiss Spec 2 of Chg IV on 
grounds of Multiplicity & UMC 

11 Jan 08 18 Jan 08 N/A • Motion Filed 
• A. Prosecution Response 
• B.  Email dtd 24 Jan 08, LCDR Kuebler 
stating no reply will be filed 

OR – XXX 
A – XXX 
B – XXX 

D 017:  Motion for Appropriate 
Relief (Bill of Particulars) 
 
 

11 Jan 08 18 Jan 08 N/A • Motion Filed 
• A. Prosecution Response 
• B.  Email dtd 24 Jan 08, LCDR Kuebler 
stating no reply will be filed 

OR – XXX 
A – XXX 
B - XXX 

D 018:  Motion to Strike 
Terrorism in Chg III 
 
 

11 Jan 08 22 Jan 08 28 Jan 08 • Motion Filed 
• A.  Prosecution Response, 1636 hrs,  
 18 Jan 08 
• B.  Prosecution request to withdraw 
response, 2018 hrs, 18 Jan 08 
• C.  Original Response vacated by MJ, 
2115 hrs, 18 Jan 08 
• D.  Prosecution Response, dtd 22 Jan 08 
• E.  Defense email dtd 25 Jan 08 
requesting additional 24 hours to reply 
due to redaction issue 
• F.  MJ email dtd 25 Jan 08 granting 
delay to reply NLT 1630 hours, 28 Jan 08 
• G.  Defense reply 

OR – XXX 
A – XXX 

 
B – XXX 

 
C – XXX 

 
D – XXX 
E – XXX 

 
 

F – XXX 
 

G - XXX 
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Designation 
Name 

Motion 
Filed  

 

Response 
Filed  

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

AE 

D 019:  Motion to Strike Surplus 
Language (Charge III) 
 
 

11 Jan 08 18 Jan 08 N/A • Motion Filed 
• A. Prosecution Response 
• B.  Email dtd 24 Jan 08, LCDR Kuebler 
stating no reply will be filed 

 

OR – XXX 
A – XXX 
B - XXX 

D 020:  Special Request for 
Relief from Terms of Protective 
Order No. 001 

16 Jan 08 23 Jan 08 27 Jan 08 • Motion Filed 
• A.  Prosecution Response 
• B.  Defense Reply 

OR – XXX 
A – XXX 
B - XXX 

 
D 021:  Defense Motion to 
Dismiss for Lack of Jurisdiction 
(Common Article 3) 

17 Jan 08 24 Jan 08 29 Jan 08 • Motion Filed 
• A.  Prosecution Response 
• B.  Defense Reply 

OR – XXX 
A – XXX 
B - XXX 

D 022:  Defense Motion to 
Dismiss Charges for Lack of 
Jurisdiction (Child Soldier) 

18 Jan 08 25 Jan 08 31 Jan 08 • Motion Filed 
• A.  Amicus Brief dtd 18 Jan 08 filed 
with Clerk of Court on behalf of Sen 
Robert Badinter ISO Motion to Dismiss 
• B.   Amicus Brief dtd 18 Jan 08 filed 
with Clerk of Court on behalf of 
Canadian parliamentarians and law 
professors 
• C.  Amicus Brief dtd 18 Jan 08 filed by 
Clerk of Court on behalf of Juvenile Law 
Center ISO Motion to Dismiss 
• D.  Prosecution Response 

OR – XXX 
A – None 

 
 

B – None 
 
 
 

C – None 
 
 

D - XXX 
D 023:  Defense Motion for 
Appropriate Relief (Strike 
Murder from Chg III) 

18 Jan 08 25 Jan 08 30 Jan 08 • Motion Filed 
• A.  Prosecution Response 

OR – XXX 
A - XXX 
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MJ Designations 
 
 

 
Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 001: Detail of Military Judge, and Scheduling of First Session • See Inactive Section  
MJ 002: Voir Dire • See Inactive Section  
MJ 003: Rules of Court   • See Inactive Section  
MJ 004: Initial Notice of  Trial Proceedings following CMCR 
Ruling  

• See Inactive Section  

MJ 005: Special Instructions to Parties re 8 Nov 07 Hearing to 
determine Initial Threshold Status 

• See Inactive Section  

MJ 006:  Motion by Press Petitioners for Public Access to 
Proceedings and Records 

• See Inactive Section  

MJ 007:  Special Instructions to Parties re Submitting Documents 
Requiring Redaction 

• See Inactive Section  

MJ 008:  Emergency Weekend GTMO Visitation  • See Inactive Section  

MJ 009:  Trial Schedule • Sent to all parties 28 Nov 07 
• A.  Defense email dtd 18 Jan 08 reserving right to file 
additional law motions 

OR – XXX 
A - XXX 
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PROTECTIVE ORDERS 
 

Pro Ord 
# 

Designation 
when signed 

# of Pages 
in Order 

Date 
Signed 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial filing in the series. 
R=Reference 

AE 

 
1 Protective 

Order # 1 
3  9 Oct 07 • Prosecution Motion to Request Issuance of Protective Order for 

Classified, FOUO or LES, and other markings 
• A.  Prosecution email on 28 Sep 07 requesting Issuance of 29 May 07 
Proposed Protective Orders 
• B.  MJ email on 28 Sep 07 urging parties to confer and re-submit 
Requests for Protective Orders 
• C.  Prosecution email 9 Oct 07 confirming agreement on FOUO and 
Classified Information Protective Order 
• D.  MJ email containing FOUO and Classified Information Protective 
Order dtd 9 Oct 07 
 

OR - 035 
 

A – 031 
 

B – 031 
 

C – 031 
 

D - 031 

2 
 

Protective 
Order # 2 

2 
 

12 Oct 07 
 

• Prosecution Motion to Request Issuance of Protective Order for ID of 
Intelligence Personnel 
• A.  Prosecution email on 28 Sep 07 requesting Issuance of 29 May 07 
Proposed Protective Orders 
• B.  MJ email on 28 Sep 07 urging parties to confer and re-submit 
Requests for Protective Orders 
• C.  Prosecution email 9 Oct 07 confirming agreement on FOUO and 
Classified Information Protective Order 
• D.  MJ Email 9 Oct 07 requesting Defense objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• E.  Defense email response 9 Oct 07 outlining objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• F.  MJ email 9 Oct 07 directing Prosecution to summarize necessity of 
proposed Witness and Intelligence Personnel Protective Orders 
• G.   Prosecution email 9 Oct 07 summary of necessity of Witness and 
Intelligence Personnel Protective Orders 
•  

OR – 035 
 

A – 032 
 

B - 032 
 

C – 032 
 

D – 032 
 

E – 032 
 

F – 032 
 

G - 032 
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Pro Ord 
# 

Designation 
when signed 

# of Pages 
in Order 

Date 
Signed 

• Status /Disposition/Notes 
• 0R = First (original) filing in series 

• Letter indicates filings submitted after initial filing in the series. 
• R=Reference 

AE 

2 (Cont) Protective 
Order # 2 

2 
 

12 Oct 07 
 

• H.  Defense objections to Prosecution’s arguments of necessity for 
Witness and Intelligence Personnel Protective Orders 
• I.  MJ email 12 Oct 07 containing Protective Order # 2 Intelligence 
Personnel 
 

H – 032 
 

I - 032 

3 Protective 
Order # 3 

2 15 Oct 07 
 

 

• Prosecution Motion to Request Issuance of Protective Order for ID of 
Witnesses 
• A.  Prosecution email on 28 Sep 07 requesting Issuance of 29 May 07 
Proposed Protective Orders 
• B.  MJ email on 28 Sep 07 urging parties to confer and re-submit 
Requests for Protective Orders 
• C.  Prosecution email 9 Oct 07 confirming agreement on FOUO and 
Classified Information Protective Order 
• D.  MJ Email 9 Oct 07 requesting Defense objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• E.  Defense email response 9 Oct 07 outlining objections to Witness and 
Intelligence Personnel Proposed Protective Orders 
• F.  MJ email 9 Oct 07 directing Prosecution to summarize necessity of 
proposed Witness and Intelligence Personnel Protective Orders 
• G.  Prosecution email 9 Oct 07 summary of necessity of Witness and 
Intelligence Personnel Protective Orders 
• H.  Defense objections to Prosecution’s arguments of necessity for 
Witness and Intelligence Personnel Protective Orders 
• I.  MJ email 12 Oct 07 with Proposed Protective Order # 3 Witnesses 
directing parties to comment by 1600 12 Oct 07 
• J.  Defense email 1421 12 Oct 07 commenting on Proposed Protective 
Order # 3 Witnesses 
• K.  Prosecution email 1426 12 Oct 07 commenting on Proposed 
Protective Order # 3 Witnesses 

 
 

OR – 035 
 

A – 033 
 

B – 033 
 

C – 033 
 

D – 033 
 

E – 033 
 

F - 033 
 

G - 033 
 

H - 033 
 
 

I - 033 
 

J – 033 
 

K - 033 
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Pro Ord 
# 

Designation 
when signed 

# of Pages 
in Order 

Date 
Signed 

• Status /Disposition/Notes 
• 0R = First (original) filing in series 

• Letter indicates filings submitted after initial filing in the series. 
• R=Reference 

AE 

3 (Cont) Protective 
Order # 3 

2 15 Oct 07 
 

 

• L.  Defense email 1457 12 Oct 07 reply to Prosecution comments on 
Proposed Protective Order # 3 Witnesses 
• M.  MJ email containing Protective Order # 3 Witnesses 
 

L – 033 
 

M - 033 

    •   
    •   
    •   
    •   
    •   
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Inactive Section 
 

 
 

Prosecution (P Designations) 
 

 
 

Name Motion 
Filed 

Response 
Filed 

Reply 
Filed 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

AE 

P 001: Motion to 
Reconsider (Dismissal 
Order) 
 
 
 

1700hr   08 
June 07 

  20 June 07  • Prosecution Motion to Reconsider (Dismissal Order) 
• A.  MJ email on 08 June 07 denying prosecution requested 
relief (to extend appeal deadline) 
• B.  Defense email declining to respond to Motion to 
Reconsider 
• C.  MJ ruling on 29 June 07 denying Motion to Reconsider 

OR - 017 
A - 018 

 
B - 022 

 
C – 023 

P 002:  MCRE 505 Review 
Request  
 
 

    MJ email dtd 30 Nov 07 concerning methods of handling 
the disclosure of classified and other government 
information – in response to Prosecution ex parte request 
• A.  Pros email dtd 1 Dec 07 notifying MJ of intent to file 
matters in camera and ex parte under R.M.C. 505e 
• B.  MJ email dtd 2 Dec 07 confirming receipt of pros 
notification 
• C.  Def email dtd 3 Dec 07 objecting to ex parte 
communications 
• D.  MJ email dtd 3 Dec 07 offering R.M.C. 802 or delay on 
ruling until pros reply 
• E.  Pros email dtd 4 Dec 07 replying to Def objections 
• F.  Def email dtd 4 Dec 07 reaffirming objections to ex 
parte communication on R.M.C. 505e matter 

 

OR -054 
 
 

A – 054 
 

B – 054 
 

C – 054 
 

D – 054 
 

E – 054 
F – 054 
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Name Motion 
Filed 

Response 
Filed 

Reply 
Filed 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

AE 

P 002:  MCRE 505 Review 
Request  

(Continued) 
 
 

   • G.  Def email dtd 4 Dec 07, 8:00 pm, requesting oral 
argument 
• H.  MJ ruling dtd 5 Dec on procedures for R.M.C. 505/506 
matters 
• I.  MJ email and ruling dtd 7 Dec 07 on Pros R.M.C. 505e 
en camera and ex parte matter raised 1 Dec 07 

G – 054 
 

H – 054 
 

I - 054 

    •   
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Inactive Section 
 

Defense (D Designations) 
 
 

Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 001:  Motion to Vacate, or 
Alternately , for Continuance 
 
 

25 Sep 07  
 

27 Sep 07  
 

 •  Defense Motion to Vacate, or Alternately, for 
a Continuance 
• A.  Prosecution email 26 Sep 07 (opposing 
motion to vacate or continue) requesting 
deadline of COB 27 Sep 07 to file response 
• B.  MJ email 26 Sep 07 directing Prosecution 
to file response by 1612 27 Sep 07  
• C.  Defense email 27 Sep 07 containing 
additional matters to consider re:  Motion to 
Vacate, or Alternately, for a Continuance 
• D.  MJ email 26 Sep 07 indicating MJ will 
consider Defense additional matters 
• E.  Prosecution official response to Motion to 
Vacate, or Alternately, for Continuance 27 Sep 
07 
• F.  MJ ruling on 27 Sep 07 granting a 
continuance to week of 5 Nov 07. 

OR – 030 
 

A – 030 
 
 

B – 030 
 
 

C – 030 
 
 

D – 030 
 

E – 030 
 

F - 030 
 

D 002: Motion for Abeyance of 
Proceedings 
 
 
 
 
 

10 Oct 07 
 
 
 
 
 
 

12 Oct 07 
 
 
 
 
 
 

12 Oct 07 
 
 
 
 
 
 

• Defense Motion to Abate 10 Oct 07 
• A.  MJ email 10 Oct 07 to Prosecution to 
advise commission on the government’s 
position re Motion to Abate NLT 100 12 Oct 
07 
• B.  Defense email 10 Oct 07containing 
additional matters re Motion to Abate                

OR – 034 
A - 034 

 
 
 

B – 034 
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Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 002: Motion for Abeyance of 
Proceedings 
 

(Continued) 

10 Oct 07 12 Oct 07 12 Oct 07 
 
 

• C.  MJ email 10 Oct 07 instructing 
prosecution to consider additional matters 
• D.  Government Response to Defense Motion 
to Abate 12 Oct 07 
• E  Defense reply to Government Response 12 
Oct 07 
• F.  MJ ruling on 15 Oct 07 denying abeyance 

C – 034 
 

D – 034 
 

E – 034 
 

F - 034 
D 003:  Motion for Continuance    • Defense Motion for Continuance until on or 

about 6 Dec 07 
• A.  Summary of 24 Oct 07 R.M.C. 802 
Hearing 
• B.  Prosecution email dtd 25 Oct 07 requesting 
extension to 1600 hrs 25 Oct 07 to file 
response 
• C.  MJ email 25 Oct 07 granting extension of 
Prosecution deadline for response until 1630 
hrs 25 Oct 07  
• D.  MJ email 25 Oct 07 denying Motion for 
Continuance 

OR - 041 
 

A - 041 
 

B - 041 
 
 

C - 041 
 
 

D - 041 

D 004:  Motion for Proper Status 
Determination 

1 Nov 07 7 Nov 07  • Defense Motion for Proper Status 
Determination  
• A.  Government Response to Defense Motion 
for Proper Status Determination, 7 Nov 07 
• B.  Government Email addressing Unresolved 
Issue 7 Nov 07 
• C.  MJ Ruling on Defense Motion for Proper 
Status Determination Hearing 7 Nov 07 

OR – 042 
 

A – 042 
 
 

B – 042 
 

C - 042 
D 005: Motion for Continuance 
 
 
 

2 Nov 07, 1111 
hrs 
 
 

2 Nov 07, 
1701 hrs 
 
 

2 Nov 07, 
1854 hrs 
 
 

• Defense Motion for Continuance 
• A.  MJ Email directing government to respond 
NLT 1700 hrs 2 Nov 07 

OR – 045 
A – 045 
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Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 005: Motion for Continuance 
 

(Continued) 

2 Nov 07, 1111 
hrs 
 

2 Nov 07, 
1701 hrs 
 

2 Nov 07, 
1854 hrs 
 

• B.  Government email response to Defense 
Motion to Continue 2 Nov 07, 1701 hrs 
• C.  MJ Email 2 Nov 07, 1855 hrs  denying 
Motion for Continuance 
• D.  Defense email reply to Government 
response 2 Nov 07, 1854 hrs 
• E.  MJ Email Affirming Denial of Motion to 
Continue 2 Nov 07, 2023 hrs 

B – 045 
 

C – 045 
 

D – 045 
 

E - 045 

D 006: Defense Special Request 
for Deposition of FBI Witness 

6 Nov 07 9 Nov 07 10 Nov 07 • Defense Special Request for Deposition of 
FBI Witness 
• A.  MJ email dtd 6 Nov 07 urging 
Government Response to Defense Special 
Request for Deposition of FBI Witness 
• B.  Government email response to Defense 
Special Request for Deposition of FBI 
Witness 
• C.  MJ email dtd 10 Nov 07 asking if Defense 
Intended to Reply to Government Response to 
Defense Special Request for Deposition of 
FBI Witness 
• D.  Defense email reply requesting leave to 
withdraw Special Request for Deposition of 
FBI Witness 
• E.  NJ email dtd 10 Nov 07 granting 
withdrawal of Request for Deposition of FBI 
Witness 

OR – 051 
 

A - 051 
 
 

B – 051 
 
 

C – 051 
 
 
 

D – 051 
 
 

E - 051 
 

D 007:  Defense Request for 
Continuance for Submission of 
All Law Motions 
 
 

   • Defense Request for Continuance for 
Submission of All Law Motions  
• A. Defense proposed trial schedule dtd 29 
Oct 07 

 

OR – 052 
 

A – 052 
 
 



Filings Inventory, US v Khadr, Page 15 of 17 

Designation 
Name 

Motion 
Filed 

Response 
Filed 

 

Reply 
Filed 

 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

Ref=Reference 

AE 

D 007:  Defense Request for 
Continuance for Submission of 
All Law Motions  
 

(Continued) 

• B.  Government proposed trial schedule dtd 
30 Oct 07 
• C.  R.M.C. 802 Hearing dtd 7 Nov 07 
• D.  MJ email dtd 9 Nov 07 granting 
Continuance for Submission of All Law 
Motions   
• E.  MJ email dtd 11 Jan 08 clarifying Trial 
Clock and charging the Def with delay 

B – 052 
 

C – 049 
D – 052 

 
 

E - 052 
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Inactive Section 
 
 

MJ Designations 
 

 
Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after  
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 001: Detail of Military Judge, and Scheduling of First 
Session 

• Sent to all parties 25 Apr 07 w/arraignment date of 7 May 
• A. DC request continuance on 26 Apr to 6 Jun 
• B. TC opposition on 27 Apr 
• C.  MJ ruling on 27 Apr - arraignment on 4 Jun 
•  Email instructions to parties setting 802 session for 3 Jun 
07 and arraignment for 0900, 4 Jun 07 

OR - 005 
A - 006 
B - 006 
C – 006 
(none) 

MJ 002: Voir Dire 
 
 
 

• MJ sent  bio and Matters re Voir Dire 25 Apr 07 directing 
questions be submitted 4 May 07 
• A.  MJ sent addendum to Voir Dire 15 Oct 07 addressing   
appointment of new Chief Prosecutor 
• B.  Defense Email 1 Nov 07 with written voir dire questions   
• C.  MJ Email 2 Nov 07 with responses to written voir dire 

OR -005 
 

A – 036 
 

B – 036 
C - 036 

MJ 003: Rules of Court   
 

•  Sent to all parties 25 Apr 07 
• A.  Rules of Court (Change 1) sent to all parties 11 Oct 07 
• B.  Rules of Court (Change 2) sent to all parties 2 Nov 07 

005 
A – 037 
B - 043 

MJ 004: Initial Notice of  Trial Proceedings following CMCR 
Ruling  
 
 
 

• Sent to all Parties 25 Sep 07 
• A. Defense Motion to Vacate, or Alternately, for 
Continuance                 (SEE D 001) 
• B.  MJ ruling on 27 Sep 07 granting a continuance to week of 
5 Nov 07.                     (SEE D 001) 
• C.  Defense email 28 Sep 07 requesting relief for deadlines 
on submissions for 8 Nov 07 hearing 
• D.  MJ email adjusting deadlines for submissions to reflect 8 
Nov 07 hearing date 

OR - 030 
A - 030 

 
B - 030 

 
C - 030 

 
D - 030 
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Designation 

Name 
(MJ) 

Status /Disposition/Notes 
0R = First (original) filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

Ref=Reference 

 
AE 

MJ 005: Special Instructions to Parties re 8 Nov 07 Hearing to 
determine Initial Threshold Status 
 
 

• Sent to all parties 10 Oct 07 
A.  Prosecution email concerning discovery releases to 
Defense 
B.  Prosecution Email 2 Nov 07 suggesting procedural and 
evidentiary guidelines for 8 Nov 07 Hearing 

OR 036 
A – 036 

 
None 

MJ 006:  Motion by Press Petitioners for Public Access to 
Proceedings and Records 

• Motion by Press Petitioners for Public Access to Proceedings 
and Records dtd 21 Nov 07 
• A.  MJ email dtd 21 Jun 07 directing parties to provide their 
positions on how the Commission should treat and respond to 
the Motion  by Press Petitioners 
• B.  Government Response to Motion by Press Petitioners for 
Public Access to Proceedings and Records dtd 28 Nov 07 
• C.  Defense Response to Motion by Press Petitioners for 
Public Access to Proceedings and Records dtd 28 Nov 07 
• D.  MJ Ruling on Motion by Press Petitioners for Public 
Access to Proceedings and Records dtd 28 Nov 07 

OR – 053 
 

A –  053 
 
 

B –  053 
 

C –  053 
 

D - 053 

MJ 007:  Special Instructions to Parties re Submitting 
Documents Requiring Redaction 

• MJ email dtd 30 Nov 07 instructing parties to ensure proper 
redaction takes place before submission of documents 

(None) 

MJ 008:  Emergency Weekend GTMO Visitation  • MJ email dtd 28 Nov 07 instructing Trial Counsel to provide 
information on the weekend visitation policy at the GTMO 
detention facility 
• A.  Pros email dtd 12 Dec 07 providing MJ information 
requested 
• B.  MJ email dtd 12 Dec 07 denying Def request to delay 
start of 4 Feb 08 motions hearing to 6 Feb 07  

(See MJ 009 – Trial Schedule) 
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UNITED STATES OF AMERICA 

 

v. 

 

OMAR AHMED KHADR 

 

 

 

Defense Motion 

to Dismiss All Charges 
for Lack of Jurisdiction 

 

11 January 2008 

1. Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge’s 28 November 2007 scheduling order. 
  
2. Relief Sought:  The Defense requests dismissal of all charges against Mr. Khadr brought 
pursuant to the Military Commissions Act of 2006 (“MCA”).  
 
3. Overview:  By establishing a separate and unequal system of military commission trial 
exclusively for non-citizens charged with alleged war crimes, the MCA violates a fundamental 
principle of both U.S. and international law: the right to equal protection.  Because the MCA 
overtly discriminates based on alienage, a classification the Supreme Court has recognized is 
“inherently suspect,” it is subject to “close judicial scrutiny.”  Graham v. Richardson, 403 U.S. 
365, 372 (1971).  And the MCA cannot survive such scrutiny, because subjecting non-citizens 
and only non-citizens to trial by military commission is not narrowly tailored to serve any 
compelling government interest.  The MCA is therefore unconstitutional, and cannot be 
enforced. 
 
4. Burdens of Proof and Persuasion:  Because this motion is jurisdictional in nature, the 
prosecution carries the burden of persuasion.  See R.M.C. 905(c)(2)(B). 
 
5. Facts:  This motion presents a question of law. 
 
6. Law and Argument: 

A.  AS AN ALIEN WITHIN THE TERRITORY OF THE UNITED STATES, 
MR. KHADR IS ENTITLED TO EQUAL PROTECTION UNDER U.S. 
LAW 

 
 (1) The Fourteenth Amendment of the U.S. Constitution expressly provides that “[n]o 
state shall . . . deny to any person within its jurisdiction the equal protection of the laws.”  U.S. 
Const. amend. XIV (emphasis added).  As the Supreme Court has made clear, this guarantee of 
equal protection applies to actions of both the federal and state governments.  See, e.g., Adarand 
Constructors, Inc. v. Pena, 515 U.S. 200, 224 (1995) (“Equal protection analysis in the Fifth 
Amendment area [which governs actions of the federal government] is the same as that under the 
Fourteenth Amendment.”) (quotation marks omitted).  
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 (2) For more than a century, the Supreme Court has repeatedly held that the 
Constitution’s guarantee of equal protection applies to non-citizens within the territory of the 
United States.  See, e.g., Wong Wing v. United States, 163 U.S. 228, 238 (1896) (“[I]t must be 
concluded that all persons within the territory of the United States are entitled to the protection 
guaranteed by [the Fifth Amendment], and that even aliens shall not be held to answer for a 
capital or other infamous crime, unless on a presentment or indictment of a grand jury, nor be 
deprived of life, liberty or property without due process of law.”); Yick Wo v. Hopkins, 118 U.S. 
356, 369 (1886) (“The Fourteenth Amendment to the Constitution is not confined to the 
protection of citizens.”).  As the Court has explained, “the term ‘person’ in [the Fourteenth 
Amendment] encompasses lawfully admitted resident aliens as well as citizens of the United 
States and entitles both citizens and aliens to the equal protection of the laws of the State in 
which they reside.”  Graham, 403 U.S. at 371. 
 
 (3) There is no doubt that this protection extends even to aliens unlawfully or 
involuntarily within the territory of the United States.  As the Supreme Court held in Matthews v. 
Diaz: 
 

There are literally millions of aliens within the jurisdiction of the United States.  
The Fifth Amendment, as well as the Fourteenth Amendment, protects every one 
of these persons from deprivation of life, liberty, or property without due process 
of law.  Even one whose presence in this country is unlawful, involuntary, or 
transitory is entitled to that constitutional protection. 

 
426 U.S. 67, 77 (1976) (internal citations omitted).  Citing Diaz, the Supreme Court has 
subsequently observed that “we have clearly held that the Fifth Amendment protects aliens 
whose presence in this country is unlawful from invidious discrimination by the Federal 
Government.”  Plyler v. Doe, 457 U.S. 202, 210 (1982).  The Fifth and Fourteenth Amendments 
thus protect all aliens within the jurisdiction of the United States.1 
 
 (4) Mr. Khadr and the other aliens detained at Guantanamo are “within the 
jurisdiction of the United States.”  See Rasul v. Bush, 542 U.S. 466, 480 (2004) (interpreting 
habeas statute); see also id. (“[T]he United States exercises ‘complete jurisdiction and control’ 
over the Guantanamo Bay Naval Base.”) (citing the terms of the 1903 lease agreement); id. at 
487 (Kennedy, J., concurring) (“Guantanamo Bay is in every practical respect a United States 
territory . . . .”); id. (“From a practical perspective, the indefinite lease of Guantanamo Bay has 
produced a place that belongs to the United States, extending the ‘implied protection’ of the 
                                                      
1 United States v. Verdugo-Urquidez, 494 U.S. 259 (1990), is not to the contrary.  That case stands only 
for the limited proposition that the “people” protected by the Fourth Amendment’s prohibition against 
warrantless searches and seizures do not include aliens on foreign soil.  Id. at 261.  This case, of course, 
involves aliens within the territory of the United States.  Further, the Fifth Amendment—unlike the 
Fourth—does not refer to the “people,” but rather states that “no person” can be deprived of due process 
of law.  And as the Supreme Court noted in Plyler v. Doe, “an alien is surely a ‘person’ in any ordinary 
sense of that term,” and is therefore entitled to the protections of the Fifth Amendment.  457 U.S. at 210; 
see also John Harrison, Reconstructing the Privileges or Immunities Clause, 101 Yale L.J. 1385, 1442-47 
(1992) (recounting evidence that the Equal Protection Clause was intentionally phrased to extend certain 
rights to aliens). 
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United States to it.”) (quoting Johnson v. Eisentrager, 339 U.S. 763, 777-78 (1950)).  
Accordingly, as non-citizens within the jurisdiction of the United States, they are entitled to 
equal protection of the law. 
 
 (5) The D.C. Circuit’s recent decision in Boumediene v. Bush, 476 F.3d 981 (2007), 
is not to the contrary.  Initially, that case held only that Guantanamo detainees are not entitled to 
the protections of the Constitution’s Suspension Clause.  Its holding did not concern the 
applicability of the Fifth and Fourteenth Amendments to Guantanamo detainees. 
 
 (6) Further, to the extent that Boumediene may have suggested that constitutional 
provisions besides the Suspension Clause do not apply at Guantanamo, it did so only by brushing 
aside the Supreme Court’s decision in Rasul, which (as noted) held that aliens detained at 
Guantanamo are within the territorial jurisdiction of U.S. courts.  In Boumediene, the D.C. 
Circuit reasoned that because Rasul involved a question of “statutory interpretation,” it was 
irrelevant to the D.C. Circuit’s constitutional analysis under the Suspension Clause.  476 F.3d at 
991 n.10.  Invoking Johnson v. Eisentrager, 339 U.S. 763, 771 (1950), which held that 
constitutional protections extend to aliens “within [the courts’] territorial jurisdiction,” the D.C. 
Circuit conducted its own analysis and concluded that—directly contrary to the Supreme Court’s 
conclusion three years earlier—Guantanamo lies outside the territorial jurisdiction of United 
States courts.  Id.  This analysis adopts an artificially cramped reading of Rasul, and creates 
unnecessary tension between Eisentrager and Rasul.  It is far more natural to read Eisentrager as 
setting out the standard for the extraterritorial application of constitutional rights, and Rasul as 
recognizing that Guantanamo satisfies that standard. 
 
 (7) In any event, the continuing viability of Boumediene has been called into serious 
question—first by the Supreme Court’s extraordinary grant of certiorari on a petition for 
rehearing,2 and second by the D.C. Circuit’s own decision to recall the mandate it had previously 
issued in Boumediene.  Under the Federal Rules of Appellate Procedure, an appellate decision “is 
not final until issuance of the mandate.”  Advisory Committee Notes, subdivision (c), Fed. R. 
App. P. 41.  Numerous judges have recognized that “the Court of Appeals’ withdrawal of the 
mandate in Boumediene,” when considered along with “the Supreme Court’s highly unusual 
grant of certiorari on rehearing,” casts “a deep shadow of uncertainty over the jurisdictional 
ruling of that decision.”  Alhami v. Bush, No. 05-359, at 6 (GK) (D.D.C. Oct. 2, 2007); see also 
Al-Oshan v. Bush, No. 05-0520, at 6 n.2 (RMU) (D.D.C. Oct. 5, 3007) (noting that “the 
extraordinary procedural dispositions in Boumediene ‘cast a deep shadow of uncertainty’” over 
the D.C. Circuit’s jurisdictional ruling).   
 
 (8) On 19 December 2007, Military Judge Allred relied upon Boumediene to deny 
detainee Salim Hamdan’s equal protection claim.  U.S. v. Hamdan, slip op. at 10 (Mil. Comm’n 
Dec. 19, 2007) (Judge Allred) (On Reconsideration Ruling on Motion to Dismiss for Lack of 
Jurisdiction).  As discussed above, Boumediene did not in fact involve an equal protection claim.  
Accordingly, Judge Allred’s reliance on that opinion was misplaced. 
                                                      
2 Because the Supreme Court initially denied certiorari, the votes of five Justices were required to grant 
certiorari on rehearing.  According to legal scholars, Boumediene represents the first grant of certiorari on 
rehearing in decades.  William Glaberson, In Shift, Justices Agree to Hear Detainees’ Case, N.Y. Times, 
June 30, 2007.  
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 (9) Equally important, Judge Allred’s decision demonstrates the important role 
Boumediene would likely play in any decision by this Commission to deny Mr. Khadr’s equal 
protection claim.  Given the deep uncertainty surrounding Boumediene, if this Commission 
should determine that its decision on this motion will depend upon the continuing validity of the 
D.C. Circuit’s decision in Boumediene, it should stay these proceedings until the Supreme Court 
reaches a decision in that case.  (As this Commission is aware, oral argument has already been 
heard in Boumediene, and the Court is now drafting its decision.)  That is precisely the course 
followed by several D.C. district court judges, who have stayed proceedings and refused to rule 
on Government motions to dismiss detainee habeas petitions in light of the uncertainty 
surrounding Boumediene.  See Maqaleh v. Gates, No. 06-1669 (JDB) (D.D.C. July 18, 2007); Al-
Oshan v. Bush, No. 05-0520 (RMU) (D.D.C. Oct. 5, 3007); cf. Alhami v. Bush, No. 05-359 (GK) 
(D.D.C.  Oct. 2, 2007).   
   

B.  THE MCA IS UNCONSTITUTIONAL BECAUSE IT VIOLATES THE 
EQUAL PROTECTION CLAUSE OF THE U.S. CONSTITUTION 

 
(1) The MCA Deprives Aliens, and Only Aliens, of Many Rights and 

Protections Enjoyed by Citizens 
 

 (a) Turning to the substance of equal protection law, it is clear that the MCA violates 
the Equal Protection Clause.  Initially, it is indisputable that the MCA creates classifications 
based on alienage: it expressly makes aliens and only aliens subject to trial by military 
commission.  10 U.S.C. § 948d(a).  Under the MCA, the decision whether to try a person 
accused of alleged war crimes by military commission is based not on the gravity of the alleged 
crimes or the threat the accused purportedly poses to national security, but rather solely on 
whether he or she is a U.S. citizen.  If a U.S. citizen and a non-citizen were accused of the same 
crime, such as conspiring with Al Qaeda operatives in Afghanistan to kill Americans, only the 
non-citizen would be subject to trial by military commission under the MCA.  Indeed, even if a 
U.S. citizen were accused of a much more serious crime than a non-citizen and were viewed as a 
much more serious threat to national security, the non-citizen would nonetheless be the one to 
face trial by military commission. 
 
 (b) In addition to classifying accused persons based upon alienage, the MCA 
prescribes patently unequal treatment of aliens and U.S. citizens.  The MCA, in other words, 
does not even purport to be “separate but equal.”  Rather, it explicitly and intentionally denies 
aliens many of the basic protections to which they would be entitled if they were to be 
prosecuted (like citizens) in either federal court or in the established and professionalized 
military commission system provided for by the Uniform Code of Military Justice.  For example, 
the MCA subjects aliens, and only aliens, to criminal conviction by unauthenticated, anonymous, 
and hearsay evidence.  See MCA § 948a.  An alien tried by military commission can be 
convicted and sentenced to death based on coerced testimony—evidence that would never be 
admitted against a citizen in any court.  See MCA § 3, 10 U.S.C. § 948r; Mil. Comm. R. Evid. 
(“M.C.R.E.”) 304(a)(3).3  The Rules promulgated under the MCA permit the prosecution in an 
                                                      
3 Indeed, the MCA purports to permit military judges to admit statements made before December 30, 
2005 even if the methods used to obtain the statement amounted to “cruel, inhuman, or degrading 
treatment or punishment.”  See Discussion to M. Comm. R. Evid. 304(c). 
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MCA proceeding to hide the interrogation methods used on the accused or witnesses by claiming 
a national security privilege.  See MCA § 3, 10 U.S.C. 949d(f); Rule for Military Commission 
701(f), Manual for Military Commission, United States (2007).  The MCA also purports to 
deprive aliens, and only aliens, of the right to challenge both their detentions and this 
Commission’s jurisdiction through petitions for habeas corpus. 
 

(c) The Manual for Military Commissions (“MMC”),4 promulgated pursuant to the 
MCA, further exacerbates the denial of equal protection to aliens subject to military commission 
jurisdiction.  For example, the Rules allow defense counsel’s cross-examination of witnesses to 
be limited in the name of protecting national security information.  See M.C.R.E. 505(e)(2).  This 
is a significant limit on a defendant’s access to legitimate court proceedings, and again, it applies 
only because the defendant is an alien—not because of the crime with which he has been charged 
or the seriousness of the threat he purportedly poses to national security. 

 
(2)  The MCA is Subject to Strict Judicial Scrutiny Because it Classifies 

Based on Alienage and Impedes Access to the Courts 
 
 (a) The Supreme Court has held that non-citizens are a “prime example of a ‘discrete 
and insular’ minority for whom . . . heightened judicial solicitude is appropriate.”  Graham, 403 
U.S. at 372 (quoting United States v. Carolene Prods. Co., 304 U.S. 144, 152-53 n.4 (1938)); see 
also Carolene Prods., 304 U.S. at 152-53 n.4 (suggesting that a “more searching judicial 
inquiry” may be necessary when laws burden “discrete and insular minorities”).  As the Supreme 
Court recognized in City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985), certain 
classifications, including those based on alienage, are “so seldom relevant to the achievement of 
any legitimate state interest that laws grounded in such considerations are deemed to reflect 
prejudice and antipathy.”  Id. at 440.  Such classifications are therefore subject to strict scrutiny, 
both “[f]or [those] reasons and because such discrimination is unlikely to be soon rectified by 
legislative means.”  Id.  As Justice Blackmun further explained, “the fact that aliens 
constitutionally may be—and generally are—formally and completely barred from participating 
in the process of self-government makes particularly profound the need for searching judicial 
review of classifications grounded on alienage.”  Toll v. Moreno, 458 U.S. 1, 23 (1982) 
(Blackmun, J., concurring).5  

                                                      
4 The MMC includes the Rules for Military Commissions (R.M.C.) and the Military Commission Rules of 
Evidence (M.C.R.E.). 
5 While the federal government has some power to classify people based on alienage classifications, those 
exceptions are limited to two areas of law: immigration and government benefits.  See, e.g., Fiallo v. Bell, 
430 U.S. 787, 796 (1977); Diaz, 426 U.S. at 81-84.  Neither exception is relevant here.  Indeed, courts 
have specifically noted that these exceptions do not extend to laws affecting the prosecution and 
punishment of crimes.  See Rodriguez-Silva v. INS, 242 F.3d 243, 247-48 (5th Cir. 2001) (noting that 
although the federal government has wide discretion in setting limits on immigration and naturalization 
which extends to regulating aliens’ exclusion and removal, it is well-settled under Wong Wing that “an 
alien may not be punished criminally without the same process of law that would be due a citizen of the 
United States”); see also Neal Katyal, Equality in the War on Terror, 59 Stan. L. Rev. 1365, 1367 (2007) 
(“While discrimination by the federal government against aliens might be justified when it is handing out 
government benefits, it is not appropriate when it determines whether someone can be put before a 
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 (b) Legislation is also subject to particularly critical judicial review where, as here, it 
compromises the integrity of a criminal trial or otherwise targets a suspect class for inferior 
treatment before the law.  See Griffin v. Illinois, 351 U.S. 12, 17 (1956) (“Both equal protection 
and due process emphasize the central aim of our entire judicial system—all people charged with 
crime must, so far as the law is concerned, stand on an equality before the bar of justice in every 
American court.”) (internal quotations omitted); Tate v. United States, 359 F.2d 245, 250 (D.C. 
Cir. 1966) (same); see also Zadvydas v. Davis, 533 U.S. 678, 694 (2001) (citing Wong Wing for 
the rule that, in the context of “punitive measures . . . all persons within the territory of the 
United States are entitled to the protection of the Constitution”) (internal quotations omitted); 
Chan Gun v. United States, 9 App. D.C. 290, 298 (D.C. Cir. 1896) (citing Wong Wing for the 
proposition that “[w]hen . . . the enactment goes beyond arrest and necessary detention for the 
purpose of deportation and undertakes also to punish the alien for his violation of the law, the 
judicial power will intervene and see that due provision shall have been made, to that extent, for 
a regular judicial trial as in all cases of crime”). 
 
 (c) In addition, the MCA must be subject to strict scrutiny because it burdens a 
fundamental right, the right of access to courts.  See Clark v. Jeter, 486 U.S. 456, 461 (1988) 
(“classifications affecting fundamental rights . . . are given the most exacting scrutiny”) (citation 
omitted); Tennessee v. Lane, 541 U.S. 509, 529 (2004) (laws that burden the right of access to 
the courts “call for a standard of judicial review at least as searching, and in some cases more 
searching, than the standard that applies to sex-based classifications”); see also Rinaldi v. 
Yeager, 384 U.S. 305, 310 (1966) (once open, avenues of appellate review “must be kept free of 
unreasoned distinctions that can only impede open and equal access to the courts”). 

 
(3) The MCA Cannot Satisfy Strict Scrutiny Because Subjecting Only 

Aliens to Trial by Military Commission is Not Narrowly Tailored to 
Support a Compelling State Interest 

 
 (a) Because aliens are unable to protect themselves through the political process, any 
legislation that classifies individuals on the basis of alienage—and particularly any legislation 
that deprives only aliens of access to the courts—is “inherently suspect and subject to close 
judicial scrutiny.”  Graham, 403 U.S. at 372.  This means that the Government bears the burden 
of showing both that the classification is supported by a “compelling” governmental interest and 
that “the means chosen . . . to effectuate its purpose [are] narrowly tailored to the achievement of 
that goal.”  Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274 (1986) (internal quotation marks 
omitted).  The MCA fails this test.6 
 
 (b) Initially, the Government has offered no compelling (or even legitimate) state 
interest that would justify subjecting aliens, and only aliens, to trial by military commission.  
Military commissions, and thus the state’s interests in creating them, are borne of “military 

                                                                                                                                                                           
tribunal whose jurisdiction includes dispensing the most awesome powers of government, such as life 
imprisonment and the death penalty.”).   
6 Indeed, for the reasons discussed herein, the MCA would violate the Equal Protection Clause even if a 
less stringent standard of review applied, as it is not even rationally related to any legitimate government 
purpose.   
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necessity,” Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2777 (2006) (plurality op.), and that necessity 
has nothing to do with the citizenship of the accused.  If the exigencies of the war on terror are 
sufficient to justify the use of military commissions, then all persons accused of violating the 
MCA should be tried by commission (assuming such commissions are otherwise lawful).   
 
 (c) It is no secret that citizens, as well as non-citizens, have been accused of violating 
the law of war and may pose a serious danger to our national security.  The very fact that the 
MCA specifically reserves the use of military commissions for “alien” unlawful enemy 
combatants, 10 U.S.C. § 948d(a), only highlights the reality that some U.S. citizens would also 
qualify as unlawful enemy combatants.  As the Supreme Court recognized in Hamdi v. Rumsfeld, 
“[a] citizen, no less than an alien, can be part of or supporting forces hostile to the United States 
or coalition partners and engaged in an armed conflict against the United States; such a citizen, if 
released, would pose the same threat of returning to the front during the ongoing conflict.”  542 
U.S. 507, 519 (2004) (internal quotation omitted).7  If the exigencies of the war on terror do not 
require these citizens to be tried by military commission, then they do not require non-citizens to 
be so tried. 
 
 (d) The fact that federal courts have already been used to successfully prosecute both 
aliens and citizens for serious terrorism-related crimes demonstrates that there is no compelling 
governmental interest in segregating those charged with committing war crimes for separate and 
unequal trials based on their citizenship.  Article III courts have already considered many 
terrorism cases involving both U.S. citizens8 and aliens9 associated with Al Qaeda.  Many of 
these cases—including those involving both citizen10 and alien11 defendants—involved alleged 
conduct committed abroad.  The Supreme Court itself has twice entertained claims by U.S. 
citizens—including an American formerly held at Guantanamo—who have been held for 

                                                      
7 Similarly, in striking down an English detention policy on equality grounds, the British House of Lords 
noted that British citizens have also been “suspected of being international terrorists” and observed that 
because “lesser protective steps apparently suffice in the case of British citizens suspected of being 
international terrorists,” it is “difficult to see how the extreme circumstances, which alone would justify 
such detention, can exist.”  A v. Sec’y of State for the Home Dep’t, [2004] UKHL 56, [2005] 2 A.C. 68, at 
75-76; see also id. at 127. 
8 See, e.g., United States v. Nettles, 476 F.3d 508 (7th Cir. 2007) (citizen seeking Al Qaeda aid in 
bombing plot). 
9 United States v. El-Hage, 213 F.3d 74 (2d Cir. 2000) (citizen prosecuted for acts committed abroad) 
10 See, e.g., United States v. Lindh, 212 F. Supp. 2d 541 (E.D. Va. 2002) (citizen member of Taliban 
prosecuted for acts committed abroad); see also United States v. Ali, No.Crim.A.1:05-53, 2006 WL 
1102835 (E.D .Va. 2006) (citizen member of Al Qaeda prosecuted for acts committed both in United 
States and abroad). 
11 United States v. Yousef, 327 F.3d 56 (2d Cir. 2003) (aliens prosecuted for conduct occurring both inside 
and outside of United States) ; United States v. Salameh, 152 F.3d 88 (2d Cir. 1998) (same); United 
States v. Bin Laden, et al., 93 F. Supp. 2d 484, 486 (S.D.N.Y. 2000) (alien members of Al Qaeda 
prosecuted for acts committed abroad) (“[S]o long as a count alleges acts committed outside the United 
States in furtherance of a conspiracy to kill United States nationals, it alleges a violation of [18 U.S.C.] § 
2332(b).”). 
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conduct that would subject a similarly situated alien to trial by military commission under the 
MCA.  See Hamdi, 542 U.S. 507.  
  
 (e) There is no reason to think that a citizen who violates the MCA is any less 
culpable or dangerous than a non-citizen who commits the same act.  Indeed, the citizen 
terrorist—who might well be committing treason along the way—may be far more dangerous 
than his alien counterpart.  As Attorney General Gonzales recently emphasized, “[t]he threat of 
homegrown terrorist cells . . . may be as dangerous as groups like al Qaeda, if not more so.”12  
Cf. A v. Sec. of State for the Home Dep’t, [2004] UKHL 56, [2005] 2 A.C. 68, at 76-78 (Lord 
Nicholls) (striking down a British terrorist detention policy on equality grounds, and noting that 
“[t]he principal weakness in the Government’s case lies in the different treatment accorded to 
nationals and non-nationals. . . . The Government has vouchsafed no persuasive explanation of 
why national security calls for a power of indefinite detention in one case but not the other.”).  If 
the dangers of terrorism require terrorists to be tried by military commission, then it follows that 
all terrorists should be tried in these commissions, not just aliens. 
 
 (f) The United States has never before felt the need to establish special tribunals to 
try aliens apart from non-citizens.  In Ex Parte Quirin, 317 U.S. 1 (1942), the German saboteurs 
were tried in the same military commission as Herbert Hans Haupt, their American co-
conspirator.  Id. at 18, 20.  And “[e]ven the horrendous internment of Japanese Americans in 
World War II applied symmetrically to citizens and aliens.”  Neal Katyal, Equality in the War on 
Terror, 59 Stan. L. Rev. 1365, 1389 (2007). 
 
 (g) The legislative history of the MCA confirms that the military commission system 
was created to target aliens and only aliens for trial by military commission regardless of their 
dangerousness or culpability compared to citizen terrorists.13  In a stark illustration of the 
arbitrariness of the distinction, Rep. Stephen Buyer openly declared that selection of persons to 
be tried by commission was determined not by the gravity of the underlying conduct, not by the 
nature of the threat posed, and not by the adequacy of existing procedures for prosecuting 
terrorist suspects, but rather by alienage alone:   
 

Let’s say an American citizen has been arrested for aiding and abetting a terrorist, 
maybe even participating in a conspiracy, or maybe participating in an action that 

                                                      
12 Alberto Gonzalez, U.S. Att’y Gen., Remarks at the World Affairs Council of Pittsburgh on Stopping 
Terrorists Before They Strike: The Justice Department’s Power of Prevention (Aug. 16, 2006) (transcript 
available at http://www.usdoj.gov/archive/ag/speeches/2006/ag_speech_060816.html). 
13 See, e.g., 152 Cong. Rec. S10,250 (daily ed. Sept. 27, 2006) (statement of Sen. Warner) (“It is wrong to 
say that this provision captures any U.S. citizens. It does not. It is only directed at aliens—aliens, not U.S. 
citizens—bomb-makers, wherever they are in the world; those who provide the money to carry out the 
terrorism, wherever they are—again, only aliens . . . .”); id. at S10,267 (statement of Sen. Kyl) (“This 
legislation has nothing to do with citizens.”); id. at S10,274 (statement of Sen. Bond) (“These people are 
not U.S. citizens, arrested in the U.S. on some civil offense; they are, by definition, aliens engaged in or 
supporting terrorist hostilities against the U.S., and doing so in violation of the laws of war.”); id. at 
H7544 (statement of Rep. Buyer) (“It will not apply to United States citizens.”); id. at S10,251 (statement 
of Sen. Graham) (“Under no circumstance can an American citizen be tried in a military commission.”); 
see also Katyal, supra, at 1373 n.19 (collecting these and other citations). 
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harmed or killed American citizens.  That American citizen cannot be tried in the 
military commission.  His coconspirators could be tried in a military commission 
if they were an alien, but if that other coconspirator is an American citizen, they 
will be prosecuted under title 18 of the first chapter of a Federal crime, or even we 
could assimilate the State laws under the Assimilated Crimes Act. 

 
152 Cong. Rec. H7940 (daily ed. Sept. 27, 2006) (statement of Rep. Buyer).  The rationale given 
for treating aliens in a categorically different manner than Americans was merely the feeling of 
certain legislators that such treatment was what alien suspects “deserve[d].”  See 152 Cong. Rec. 
S10395 (daily ed. Sept. 28, 2006) (Sen. John Cornyn) (“I happen to believe these individuals, 
who are high-value detainees at Guantanamo Bay, do not deserve the same panoply of rights 
preserved for American citizens in our legal system.”).14    
 
 (h) Satisfying some vague sense that aliens do not “deserve” the protections provided 
by our domestic criminal justice system is not a compelling (or even legitimate) state interest. To 
the contrary: crafting legislation specifically to disadvantage a discrete and insular minority 
whose members have no influence in the political process is not only an illegitimate interest, but 
is the very harm the Equal Protection Clause is intended to prevent.  As Justice Scalia has noted, 
“nothing opens the door to arbitrary action so effectively as to allow those officials to pick and 
choose only a few to whom they will apply legislation and thus to escape the political retribution 
that might be visited upon them if larger numbers were affected.”  See Cruzan v. Dir., Mo. Dep’t 
of Health, 497 U.S. 261, 300 (1990) (Scalia, J., concurring); see also, e.g., Dep’t of Agric. v. 
Moreno, 413 U.S. 528, 534 (1973) (“If the constitutional conception of ‘equal protection of the 
laws’ means anything, it must at the very least mean that a bare . . . desire to harm a politically 
unpopular group cannot constitute a legitimate governmental interest.”).  In such situations, 
“[o]ur salvation is the Equal Protection Clause, which requires the democratic majority to accept 
for themselves and their loved ones what they impose on you and me.”  Id. at 300.  The MCA 
effectively—indeed, purposefully—violates that basic principle. 
 

                                                      
14 The arbitrariness and anti-alien sentiment behind the MCA’s limitation to aliens is further demonstrated 
by the fact that the Executive initially considered proposing legislation that would have made all enemy 
combatants, aliens and citizens alike, triable by military commission.  See Enemy Combatants Military 
Commission Act of 2006 (attached hereto as Attachment A); see also David S. Cloud & Sheryl Gay 
Stolberg, Rules Debated for Trials of Detainees, N.Y. Times, July 27, 2006, at A20; David S. Cloud & 
Sheryl Gay Stolberg, White House Bill Proposes System to Try Detainees, N.Y. Times, July 26, 2006, at 
A1 (describing copy of draft Administration Bill as being labeled The ''for discussion purposes only, 
deliberative draft, close hold')'.  During a Senate Armed Services Committee hearing on the draft 
legislation, however, Senators indicated to the Attorney General that they did not want aliens to receive 
the same rights as citizens.  See The Future of Military Commissions, Hearing of the Senate Armed 
Services Committee (Aug. 2, 2006) (statement of Sen. Jeff Sessions) (“And let’s be sure that these 
extraordinary protections that we provide to American soldiers and American civilians, because we live in 
such a safe nation that we can take these chances and give these extra rights, that we don’t give them to 
people who have no respect for our law and are committed to killing innocent men and women and 
children.”); id. (statement of Sen. James Inhofe) (“I want to make sure that we have everything in place 
here in Congress to make sure that the attorney-client privileges are not given to the detainees, at least not 
to the extent that they be to American citizens.”). 
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 (i) If Congress determines that alleged violations of the MCA create unique dangers 
that demand trial by military commission instead of in federal courts, then the Equal Protection 
Clause requires that it make all defendants—whether alien or not—eligible for trial by military 
commission.  The Equal Protection Clause thus does not require that military commissions be 
eliminated, only that they be evenly applied.  Katyal, supra, at 1368 (“The logic of equal 
protection challenges, by contrast, does not require the political branches to attain any particular 
substantive standard of protection; it merely requires that the chosen standard be doled out 
evenhandedly to all persons.”).  As Justice Scalia has explained: 
 

Invocation of the equal protection clause [compared to the due process clause] 
does not disable any governmental body from dealing with the subject at hand.  It 
merely means that the prohibition or regulation must have a broader impact. . . .  
The framers of the Constitution knew, and we should not forget today, that there 
is no more effective practical guaranty against arbitrary and unreasonable 
government than to require that the principles of law which officials would 
impose upon a minority must be imposed generally. . . .  Courts can take no better 
measure to assure that laws will be just than to require that laws be equal in 
operation.  

 
Cruzan, 497 U.S. at 300 (1990) (Scalia, J., concurring).  Under the Equal Protection Clause of 
the U.S. Constitution, trial by military commissions must be imposed equally or not at all. 
 

C.  THE MCA VIOLATES THE EQUAL PROTECTION GUARANTEED BY 
INTERNATIONAL LAW 

  
 (1) The fundamental commitment to equal protection under the law exists not only 
under the U.S. Constitution, but also at international law.  The International Covenant on Civil 
and Political Rights (“ICCPR”), to which the United States is a party, sets out in article 14(1) 
that all persons “shall be equal before the courts and tribunals.”15   
 
 (2) The laws of war guarantee this right during an armed conflict.  For example, the 
provisions of the Geneva Conventions dealing with grave breaches provide: “In all 
circumstances, the accused persons shall benefit by safeguards of proper trial and defence, which 
shall not be less favourable than those provided by Article 105 and those following of the 
Geneva Convention relative to the Treatment of Prisoners of War of 12 August 1949.” 16 

                                                      
15 Dec. 19, 1966, 999 U.N.T.S. 171 (ratified by U.S. on June 8, 1992) [hereinafter ICCPR]; see also Exec. 
Order No. 13107 (Implementation of Human Rights Treaties) (“It shall be the policy and practice of the 
Government of the United States, being committed to the protection and promotion of human rights and 
fundamental freedoms, fully to respect and implement its obligations under the international human rights 
treaties to which it is a party, including the ICCPR . . . .”).  
16 Geneva Convention for the Amelioration of the Condition of the Wounded and the Sick in Armed 
Forces in the Field, art. 49, opened for signature Aug. 12, 1949, 75 U.N.T.S. 31; Geneva Convention for 
the Amelioration of the Condition of the Wounded, Sick and Shipwrecked in Members of Armed Forces 
at Sea, art. 50, opened for signature Aug. 12, 1949, 75 U.N.T.S. 85; Geneva Convention Relative to the 
Treatment of Prisoners of War, art. 129, opened for signature Aug. 12, 1949, 75 U.N.T.S. 135; Geneva 
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 (3) The International Committee of the Red Cross Commentary on the Geneva 
Conventions explains that those articles common to the Conventions require that 
 

court proceedings . . . be carried out in a uniform manner, whatever the nationality 
of the accused.  Nationals, friends, enemies, all should be subject to the same 
rules of procedure and judged by the same courts.  There is therefore no question 
of setting up special tribunals to try war criminals of enemy nationality.17   

   
 (4) The MCA, by setting up special tribunals to try only aliens who are alleged to 
have violated the law of war, violates this fundamental principle of international law. 
 
 D. CONCLUSION 

 The right to equal protection under law is a fundamental part of both U.S. and 
international law.  The MCA violates this principle by classifying persons accused of alleged war 
crimes based on their citizenship, and subjecting aliens—and only aliens—to trial by military 
commissions.  The Government has offered no legitimate, let alone compelling, explanation for 
why it is necessary to subject aliens to trial by these special tribunals, but not U.S. citizens 
charged with similar (or even more dangerous) crimes.  The Equal Protection Clause does not 
require Congress to establish any minimum substantive or procedural rights for the trials of those 
charged with war crimes.  It requires only that the rights and rules Congress establishes be 
applied equally to all similarly charged defendants, regardless of their citizenship.  The MCA 
was explicitly designed to contravene this principle, and thus violates the Equal Protection 
Clause of the U.S. Constitution.   
7. Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h) (“Upon request, either party is entitled to an R.M.C. 803 session to present oral argument 
or have evidentiary hearing concerning the disposition of written motions.”).   
 
8. Witnesses and Evidence:  Attachment A. 
 
9. Certificate of Conference:  The Defense has conferred with the Prosecution regarding the 
requested relief.  The Prosecution objects to the requested relief. 
 
10.  Additional Information:  In making this motion, or any other motion, Mr. Khadr does not 
waive any of his objections to the jurisdiction, legitimacy, and/or authority of this Military 
Commission to charge him, try him, and/or adjudicate any aspect of his conduct or detention. 
Nor does he waive his rights to pursue any and all of his rights and remedies in and all 
appropriate forms. 

 

                                                                                                                                                                           
Convention Relative to the Protection of Civilian Persons in Times of War, art. 146, opened for signature 
Aug. 12, 75 U.N.T.S. 287.  All four conventions were ratified by the United States on Aug. 2, 1955.  
17 See International Committee of the Red Cross, Convention (III) Relative to the Treatment of Prisoners 
of War. Geneva, 12 August 1949. Commentary (1960). 
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 

  
D014 

 
Defense Reply to Prosecution Response to 

Defense Motion 
to Dismiss All Charges 

(Equal Protection) 
 

 24 January 2008 
 

 
1. Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge. 
 
2. Facts:  This motion presents a question of law.1   
 
3. Overview:  
 
 a. As discussed in Mr. Khadr’s motion, the requirement that the law be applied 
equally to all persons is a fundamental tenet of the United States Constitution.  While the Fifth 
Amendment’s equal protection guarantee permits the Government to discriminate among classes 
of similarly situated people in certain circumstances, it cannot do so unless it has a sufficiently 
weighty reason.  No such reason is present here.  Supreme Court precedent establishes that when 
seeking to treat aliens differently from similarly situated others, the Government must have a 
compelling justification for doing so, and the actions it takes must be narrowly tailored to serve 
that end.  The MCA’s differential treatment of citizens and non-citizens fails this test, because 
the Government has not asserted even a legitimate, let alone compelling, interest in subjecting 
aliens and only aliens to trial by military commission. 
 

                                                 
1  The Government’s briefs in response to this motion and nearly every other motion the Defense 
has filed with the commission to date include a number of “facts” (a characterization with which the 
Defense does not agree) without obvious relevance to any of the legal issues raised by this or any other 
defense motion.  The factual allegations appear to be derived largely from materials marked “FOUO” 
and/or “law enforcement sensitive” and thus subject to the Commission’s protective order #001.  Indeed, 
the motions submitted by the Defense since 11 December 2007 are, in theory, “law” motions capable of 
resolution without comprehensive discovery.  This, as the military judge may recall, was the 
Government's justification for compelling resolution of these motions now, before the Defense has had 
the opportunity to conduct comprehensive discovery in this case. 
 

The Government's decision to include these factual allegations in their response briefs necessarily 
compels one of two conclusions: either (1) the Defense motions are, contrary to the Government’s earlier 
expressed view, not truly “law” motions -- further factual development is necessary, in which case the 
Defense has been prejudiced by having to file these motions now; or (2) these allegations are not germane 
to the legal issues presented by the motions, in which case the Government included these allegations 
seemingly for no other purpose than to improperly influence the tribunal or escape the restrictions of 
protective orders the Government sought from the Military Commission for the purpose of influencing 
the public.  It is difficult to hypothesize a third possibility. 
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 b. The Government attempts to divert attention from this failure by arguing that 
aliens detained in Guantanamo Bay “cannot credibly claim any constitutional protections.”  
Gov’t Resp. at 1.  That argument is inaccurate.  In fact, Supreme Court precedent strongly 
suggests that aliens detained at Guantanamo do have constitutional rights.  And in any event, it is 
emphatically not the case, as the Government suggests, that there is settled law on this issue—
indeed, the Supreme Court is currently considering a case that will likely decide that very 
question.  See 127 S. Ct. 3078 (2007) (granting certiorari to review the D.C. Circuit’s decision in 
Boumediene v. Bush, 476 F.3d 981 (2007)).  Thus, this Commission should, at a minimum, stay 
proceedings until the Supreme Court reaches a decision in Boumediene. 
 
 c. Assuming this Commission reaches the merits of Mr. Khadr’s equal protection 
claim, it must subject the MCA to strict scrutiny for two reasons: aliens are a suspect class; and 
the MCA’s limitations burden the fundamental right of access to the courts.  But even if a lower 
level of scrutiny were appropriate (as the Government claims), the MCA is unconstitutional 
because the Government has failed to provide a single legitimate government interest to support 
subjecting aliens—and only aliens—to trial by military commission.  An examination of the 
MCA’s legislative history reveals why the Government cannot identify any such interest: the 
MCA’s classifications are a result of anti-alien animus and a desire to reassure American voters 
that their fellow citizens would not be subject to trial by military commission.  But neither 
animus toward a suspect class nor a desire to exempt citizens from a burden imposed on a 
disenfranchised minority is a legitimate government interest sufficient to survive even rational 
basis review.   
 
 d. Accordingly, the MCA violates the equal protection guarantee of the Fifth 
Amendment, and the charges against Mr. Khadr should be dismissed. 
 
4. Reply:  

 
A. THE CONSTITUTION’S PROMISE OF EQUAL PROTECTION APPLIES TO 

MR. KHADR. 
 
 (1)  As Mr. Khadr’s motion discussed at length, the proposition that all persons are 
entitled to the equal protection of the laws is a core tenet of the U.S. Constitution.  See Def. 
Motion at 1-2.2  In an effort to deny Mr. Khadr this protection, the Government argues that the 
United States Supreme Court has “squarely held” that aliens in Mr. Khadr’s position—those 
outside the sovereign borders of the United States and with no voluntary connection to the 
country—do not possess rights under the Constitution.  Gov’t Resp. at 1, 7.  That is simply 
wrong.  The Supreme Court has in fact held that with some exceptions not relevant here 
(naturalization and the provision of government benefits) citizens and non-citizens in similar 
circumstances “should be treated alike.”  Plyler v. Doe, 457 U.S. 202, 215 (1982). 
 
                                                 
2 Unsurprisingly, international law also recognizes the importance of applying the law in a fair and even-
handed manner.  Thus, as discussed in Mr. Khadr’s motion, numerous major treaties to which the United 
States is a signatory recognize this fundamental principle.  See Def. Motion at 10-11 (discussing the 
International Covenant on Civil and Political Rights and the Geneva Conventions). 
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 (2)  More specifically, the Government claims that aliens detained at Guantanamo 
Bay are not entitled to the Constitution’s protections because (i) Guantanamo lies outside U.S. 
borders and within Cuban borders, and (ii) Guatanamo detainees lack a “voluntary connection” 
to the United States.  The first proposition ignores recent Supreme Court precedent, and the latter 
proposition is irrelevant to an Equal Protection analysis. 
 

a. The Constitution’s Equal Protection Guarantee Applies at Guantanamo Bay. 
 

(i) The Government first argues that the Constitution does not apply in Guantanamo 
Bay.  In support of this argument, it relies chiefly on Johnson v. Eisentrager, 339 U.S. 763 
(1950).  But as Mr. Khadr explained in his initial motion, Eisentrager held only that 
constitutional protections extend to aliens “within [the courts’] territorial jurisdiction.”  Id. at 
771.  It thus said nothing about the question at hand; namely, whether Guantanamo Bay is 
“within [the courts’] territorial jurisdiction.”3     

 
(ii) Attempting to evade this difficulty, the Government claims that Guantanamo is 

obviously outside the territorial jurisdiction of United States courts because it is located in a 
foreign country.  In fact, however, that conclusion is far from obvious—indeed, the available 
Supreme Court precedent strongly suggests that it is incorrect.  Four years ago, in Rasul v. Bush, 
542 U.S. 466 (2004), the Supreme Court held that because the United States exercises “complete 
jurisdiction and control” over the Guantanamo Bay Naval Base, aliens detained there fall within 
the territorial jurisdiction of U.S. courts for purposes of the federal habeas statute.  Id. at 480.  In 
its brief, the Government attempts to brush aside this holding by claiming that Rasul was “clearly 
limited to whether Congress intended a federal statute to cover aliens held at a place such as 
Guantanamo.”  Gov’t Resp. at 6.  That is a distortion of the Court’s opinion.  To be sure, the 
Rasul Court was construing a statute and not a provision of the Constitution.  But the Court 
nowhere expressly limited its holding to the habeas statute.  To the contrary, the Court used 
broad language and emphasized the unique historic and practical connection between the United 
States and Guantanamo Bay.  Rasul, 542 U.S. at 480; see also id. at 487 (Kennedy, J., 
concurring) (“Guantanamo Bay is in every practical respect a United States territory . . . .”); id. 
(“From a practical perspective, the indefinite lease of Guantanamo Bay has produced a place that 
belongs to the United States, extending the ‘implied protection’ of the United States to it.”) 
(quoting Johnson v. Eisentrager, 339 U.S. 763, 777-778 (1950)).  The Rasul decision gave no 
indication that the territorial jurisdiction of U.S. courts should reach Guantanamo Bay for habeas 
petitions, but not for constitutional challenges; and the logic of its analysis applies to both cases.  
Because of the United States’s “indefinite lease of Guantanamo Bay,” id., and due to the fact that 
“from a practical perspective,” the Naval Base “belongs to the United States,” id., there is every 
reason to believe the Constitution extends to aliens detained there.4  The Government’s reading 
                                                 
3 The Government also argues—again invoking Eisentrager—that the Constitution’s equal protection 
guarantee cannot protect Mr. Khadr, because if he were eligible for equal protection he would somehow 
have a more privileged position than American service members.  Gov’t Resp. at 4.  As its name 
indicates, however, equal protection requires no such thing.  As discussed below, the Constitution 
requires only “that all persons similarly situated should be treated alike.”  Cleburne v. Cleburne Living 
Center, Inc., 473 U.S. 432, 439 (1985); see also infra at 5-6, 9-10. 
4 To hold otherwise would mean that the applicability of the Constitution would depend on nothing more 
than whether the Government decided to detain prisoners at Guantanamo Bay or at Fort Dix.  There is no 
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of Rasul forces an unnecessary tension between that decision and Eisentrager and for that reason 
alone this Commission should reject it.   
   

(iii) Even if the Government’s reading of Rasul were correct, it is emphatically not 
“settled law,” as the Government asserts.  Gov’t Resp. at 4.  Indeed, the Government’s 
interpretation of Rasul and Eisentrager is currently under review by the United States Supreme 
Court.  As this Commission is aware, the Supreme Court granted certiorari on a petition for 
rehearing in Boumediene, a case where the D.C. Circuit adopted a cramped reading of Rasul 
similar to the one offered by the Government here.  See Boumediene v. Bush, 476 F.3d 981 
(holding that the Suspension Clause does not apply in Guantanamo), cert granted 127 S. Ct. 
3078 (2007).  The Supreme Court has heard oral argument, and the decision is pending.  Given 
the uncertain status of Boumediene and the Supreme Court’s impending decision, there is no 
basis for the Government’s assertion that it is well-settled that aliens like Mr. Khadr who are 
held in Guantanamo have no rights under the Constitution.   

    
(iv) If this Commission concludes that its decision on Mr. Khadr’s motion will depend 

on either the continued validity of Boumediene or the soundness of the Government’s argument 
that the Constitution does not apply at Guantanamo Bay, prudence requires staying these 
proceedings until the Supreme Court reaches a decision in Boumediene this spring.  As Mr. 
Khadr pointed out in his initial motion, this is exactly the course followed by several D.C. 
district court judges who stayed habeas proceedings pending before them until the status of 
Boumediene is resolved.  See Maqaleh v. Gates, No. 06-1669 (JDB) (D.D.C. July 18, 2007); Al-
Oshan v. Bush, No. 05-0520 (RMU) (D.D.C. Oct 5, 2007); cf. Alhami v. Bush, No. 05-359 (GK) 
(D.D.C. Oct 2. 2007).  The rationale for a stay has only grown stronger in the interim, as the 
Supreme Court’s decision becomes more imminent.  

 
b. The Constitution’s Equal Protection Guarantee Protects Aliens Involuntarily 

Present in Guantanamo Bay. 
 
(i) The Government also offers a second reason why the Constitution does not apply 

to Mr. Khadr.  It claims that even if Guantanamo Bay falls within the territorial jurisdiction of 
the United States, Mr. Khadr lacks a sufficient connection to this country to invoke the Fifth 
Amendment because he did not go to Guantanamo voluntarily.  Gov’t Resp. at 5.  While it may 
be true that Mr. Khadr did not go to Guantanamo voluntarily, that fact is completely irrelevant to 
Mr. Khadr’s equal protection claim. 
 
 (ii)  As an initial matter, Mr. Khadr has been detained by the United States in a naval 
base under the “complete jurisdiction and control” of the United States, Rasul, 542 U.S. at 480, 
for more than five years—a quarter of his lifetime.  He certainly possesses significant 
“connections” to this country and its government. 
 
 (iii)   More importantly, however, the Government’s novel “voluntary connections” test 
has no place in an equal protection analysis.   The Fifth and Fourteenth Amendments protect all 

                                                                                                                                                             
support for the proposition that important Constitutional rights should depend upon where the 
Government decides to detain its prisoners. 



 Page 5 of 11  

aliens within the territorial jurisdiction of the United States, regardless of how they arrive.  As 
the Supreme Court has unequivocally stated: “There are literally millions of aliens within the 
jurisdiction of the United States.  The Fifth Amendment, as well as the Fourteenth Amendment, 
protects every one of these persons from deprivation of life, liberty, or property without due 
process of law.  Every one whose presence in this country is unlawful, involuntary, or transitory 
is entitled to that constitutional protection.”  Matthews v. Diaz, 426 U.S. 67, 77 (1976) (internal 
citations omitted) (emphasis added); Plyler v. Doe, 457 U.S. 202, 210 (interpreting Matthews to 
prohibit discrimination against unlawful aliens). 

 (iv) The “voluntary connections” test offered by the Government comes from a case 
that analyzed a different part of the Constitution in completely different circumstances.  In 
Verdugo-Urquidez, the Supreme Court held that a Mexican resident arrested in the United States 
and held there for “only a matter of days” could not invoke the Fourth Amendment to protect his 
property in Mexico from a search by U.S. agents.  Verdugo-Urquidez, 494 U.S. 259, 271-72 
(1990).  That case is readily distinguishable from Mr. Khadr’s in two important respects.    

 (v) First, the Verdugo-Urquidez Court emphasized the short amount of time the 
prisoner in that case was detained in the United States.  In a critical sentence, which the 
Government notably omits from its discussion, the Court clarified that “the extent to which 
respondent might claim the protection of the Fourth Amendment if the duration of his stay in the 
United States were to be prolonged—by a prison sentence, for example—we need not decide.”  
Id.  Thus, the Court specifically exempted from its discussion the circumstances relevant to this 
case.  Mr. Khadr has been detained on a United States Naval Base for five years and is being 
tried for war crimes by a United States military commission.  This case is thus far different from 
an alien’s claim that he was entitled to constitutional protection of property held in Mexico 
simply because he was detained in the United States for a matter of days.   
 
 (vi) Second, the Verdugo-Urquidez Court made clear at the outset of its opinion that 
there are important differences between the Fourth and Fifth Amendments, and that the 
protections of the Fifth Amendment were not before it: “Before analyzing the scope of the 
Fourth Amendment, we think it significant to note that it operates in a different manner than the 
Fifth Amendment, which is not at issue in this case.”  Id. at 264.  The Fourth Amendment, the 
Court explained, “extends its reach only ‘to the people.’”  Id.  This language, like other 
amendments using the same words (the Second, the First, and the Ninth, for example) “refers to 
a class of persons who are part of a national community or who have otherwise developed 
sufficient connection with this country to be part of that community.”  Id. at 265.  But, as the 
Court continued, an analysis under this Amendment is entirely different from one under the Fifth 
Amendment, which uses the word “person” and has a broader application.  Id.  The Fifth 
Amendment states that “no person” can be deprived of due process of law, and the Supreme 
Court has clearly held that “an alien is surely a person in any ordinary sense of that term” and is 
thus entitled to the Amendment’s protections.  Plyler, 457 U.S. at 210.5  Mr. Khadr is thus a 

                                                 
5 The other case relied on by the Government to support this “voluntary connection” test is also 
distinguishable, and the language highlighted by the Government is non-binding dicta in any event.  In 
Jifry v. FAA, 370 F.3d 1174 (D.C. Cir. 2004), two Saudi Arabian pilots challenged the promulgation of 
two aviation regulations, claiming they were passed without the proper accompanying procedures, 
denying them a meaningful opportunity to be heard.  The case thus dealt with far different circumstances 
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“person” within the meaning of the Fifth Amendment and is entitled to equal protection of the 
law, regardless of whether he arrived here voluntarily or was brought here against his will. 
 
B. THE MCA IS UNCONSTITUTIONAL BECAUSE THERE IS NO LEGITIMATE, 

LET ALONE COMPELLING, REASON TO APPLY THE STATUTE ONLY TO 
ALIENS. 

 
 (1) This Court Must Scrutinize the MCA’s Discrimination Against Aliens To  

 Ensure There is a Sufficiently Important Governmental Interest To Justify 
 It.   

 
 (a) The Government concedes, as it must, that the MCA denies non-citizens, and only 
non-citizens, many of the basic protections provided in the federal court system and the UCMJ 
military commission system.  Gov’t Resp. at 9.  Because the MCA was explicitly designed to 
deny fundamental trial rights to certain people based solely on their lack of citizenship, the MCA 
implicates the core purposes of the equal protection guarantee and is subject to strict judicial 
scrutiny. 
 
 (b) The Equal Protection Clause is “essentially a direction that all persons similarly 
situated should be treated alike.”  City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 
439 (1985).  While “[t]he general rule is that legislation is presumed to be valid and will be 
sustained if the classification drawn by the statute is rationally related to a legitimate state 
interest,” “[t]he general rule gives way . . . when a statute classifies by race, alienage, or national 
origin.”  Id. at 440.  The Supreme Court has explained that alienage is “so seldom relevant to the 
achievement of any legitimate state interest that laws grounded in [that] consideration[] are 
deemed to reflect prejudice and antipathy—a view that those in the burdened class are not as 
worthy or deserving as others.  For these reasons and because such discrimination is unlikely to 
be soon rectified by legislative means, these laws are subjected to strict scrutiny and will be 
sustained only if they are suitably tailored to serve a compelling state interest.”  Id.; see also 
Graham v. Richardson, 403 U.S. 365, 372 (1971) (non-citizens are a “prime example of a 
‘discrete and insular’ minority for whom . . . heightened judicial solicitude is appropriate”). 
 
 (c) While the federal government may have greater latitude than the states to 
distinguish between citizens and non-citizens, that latitude has been limited to the context of 
immigration and the provision of federal benefits.  See Neal K. Katyal & Lawrence H. Tribe, 
Waging War, Deciding Guilt: Trying the Military Tribunals, 111 Yale L.J. 1259 (2002).  The 
deference shown to the federal government in these areas “has its roots in the wide berth 
accorded the political branches ‘in the area of immigration and naturalization,’ particularly when 
the withholding of such benefits as employment opportunities from aliens provides a possible 
bargaining chip in seeking reciprocal concessions in foreign trade and labor negotiations.”  Id. at 

                                                                                                                                                             
than the serious criminal charges facing Mr. Khadr.  The D.C. Circuit commented in dicta that in some 
instances non-resident aliens are not entitled to Constitutional protections, but it did not rule on the 
subject noting “we need not decide whether [the pilots] are entitled to constitutional protections because, 
even assuming they are, they have received all the process that they are due under the precedent.”  Id. at 
1183.  
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1300-01.6  But “[p]lainly, subjecting aliens who are unlawful enemy combatants to military 
tribunals while guaranteeing otherwise indistinguishable United States citizens civilian justice 
cannot be understood in immigration or international bargaining terms.”  Id. at 1300-01 (internal 
citation omitted).   
 
 (d)  The prosecution has cited no case holding that the relaxed scrutiny applicable to 
federal alienage classifications in the contexts of immigration and federal benefits should be 
extended beyond those narrow categories.  Instead, the government relies almost exclusively on 
immigration and federal benefits cases for the proposition that alienage classifications receive 
deferential scrutiny.  But this is not an immigration or federal benefits case.  As a result, this 
Commission must apply the general rule that legislation classifying individuals on the basis of 
alienage must be subjected to heightened scrutiny.  See, e.g., Graham, 403 U.S. at 372; Toll v. 
Moreno, 458 U.S. 1 (1982).7  Significantly, examining the government’s actions with greater 
scrutiny does not preclude the federal government from making such distinctions under all 
circumstances; it simply requires that there be a sufficiently compelling reason for it to do so.  
When the legislature discriminates against groups such as aliens that are unable to defend 
themselves through the political process, there is special reason for the courts to examine 
critically the necessity of that classification.  As Justice Blackmun has explained, “the fact that 
aliens constitutionally may be—and generally are—formally and completely barred from 
participating in the process of self-government makes particularly profound the need for 
searching judicial review of classifications grounded on alienage.”  Moreno, 458 U.S. at 23 
(Blackmun, J., concurring). 
 
 (e)  The same critical examination is necessary when, as here, the legislature burdens 
a fundamental right, such as the right of access to the courts.  The fact that the judicial access 
cases cited in Mr. Khadr’s motion do not “relate[] to the access of aliens held as enemy 
combatants,” Gov’t Resp. at 13, is hardly surprising, given that the Government’s conduct 
pursuant to the MCA is nearly unprecedented in our nation’s history.  The novelty of the Equal 
Protection violation here does not shield it from review, nor does it change the fundamental 
proposition for which the cases cited in Mr. Khadr’s motion stand: governmental action that 
burdens a fundamental right, such as access to the courts, must be subject to strict judicial 
scrutiny.  See Katyal & Tribe, supra, at 1301 (“[T]he decisions manifesting relaxed rather than 
heightened scrutiny of federal discriminations that categorically favor United States citizens have 
involved nothing beyond the preferential availability to our own citizens of government 
employment or other socioeconomic benefits that do not touch the raw nerve of equal justice 

                                                 
6 It is thus unsurprising that, as the prosecution points out, Rodriguez-Silva v. INS, 242 F.3d 243 (5th Cir. 
2001), applied rational basis review.  See Gov’t Resp. at 11 n.7.  Rodriguez-Silva addressed only 
“Congress’s authority to set admission and naturalization criteria that are place of origin or nationality-
sensitive.”  242 F.3d at 248.  
7 Further, there is no reason why Khadr is any less entitled to equal protection than any “lawful, resident” 
alien.   See Gov’t Resp. at  9.  Whether or not Khadr is an unlawful combatant, his presence in U.S. 
territory is most certainly lawful: he is detained at the behest and under the care of the federal 
government, and he has been resident at Guantanamo for a quarter of his life. 
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under law—benefits whose distribution on an unequal basis accordingly does not trigger strict 
scrutiny.”).8 
 
 (f) In any event, the precise level of scrutiny that attaches to the MCA’s classification 
is irrelevant to the result in this case.  Even under the least demanding standard—rational basis 
review—legislation must be rationally related to a legitimate government interest.  See City of 
Cleburne, 473 U.S. at 446; see also id. (recognizing that application of rational basis review does 
not leave the relevant group “unprotected from invidious discrimination”).  The Supreme Court 
has explained that under rational basis review government “may not rely on a classification 
whose relationship to an asserted goal is so attenuated as to render the distinction arbitrary or 
irrational.”  Id.  Nor may it discriminate between two groups solely to “harm a politically 
unpopular group.”  Id. at 446-47 (internal quotation marks omitted).   The MCA fails both these 
tests. 
 
 (2) The MCA Fails Under Any Level of Judicial Scrutiny Because There Is No  

 Legitimate Government Interest to Support Its Distinction Between Aliens 
 and Citizens. 

 
 (a) While the Government half-heartedly argues that the MCA’s procedures are 
“fair,” id. at 13, that argument is both wrong and irrelevant.  As discussed in Mr. Khadr’s 
motion, the MCA denies aliens many important protections, and it is for that reason that the 
legislators who enacted the MCA made clear that they did not want its procedures to be applied 
to American citizens.  See Def. Motion at 8-9; see also 152 Cong. Rec. S10244-45 (daily ed. 
Sept. 27, 2006) (statement of Sen. Levin) (“military tribunals would be free to admit, for the first 
time in U.S. legal history, statements that were extracted through abusive practices” and “the 
changes that appear in the bill which is now before us, taken together, will put our own troops at 
risk if other countries decide to apply similar standards to our troops if they are captured and 
detained”).  But more significantly, the Government’s argument is irrelevant to Mr. Khadr’s 
equal protection challenge.  Equal protection does not require that any minimum level of 
procedural safeguards be provided to those who are charged with committing war crimes; it 
instead requires only that whatever procedures are provided be provided equally. 
 
 (b) The Government argues that it has a “legitimate obligation to punish those who 
are at war with the United States and its allies who commit violations of the laws of war and 
other offenses triable by military commission.”  Gov’t Resp. at 9.  Mr. Khadr does not disagree 
with this proposition.  But it speaks only to the need to distinguish between those who have 
allegedly violated the law of war and those who have not, and says nothing about why it would 
be necessary, or even helpful, to distinguish between those who are citizens and those who are 
not.  Indeed, if military commissions are necessary to try those who commit violations of the law 
of war, it makes little sense to distinguish between those who are citizens and those who are not, 
because both groups have proven themselves equally capable of committing such violations.    
 

                                                 
8 Ludecke v. Watkins, 335 U.S. 160 (1948), is not to the contrary.  It merely stands for the unremarkable 
proposition, discussed supra, that the federal government has considerable discretion in the immigration 
context.  See 335 U.S. at 164 (noting the “President’s power to order the removal of all enemy aliens”). 
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 (c) Since the attacks of September 11th, this country has been engaged in what the 
Executive has termed a “war on terror.”  See Speech of President George W. Bush (Sept. 20, 
2001).  It is not a war on any specific foreign country, but rather against a “collection of loosely 
affiliated terrorist organizations.”  See id.  The members of these terrorist organizations are 
scattered throughout the world, see id. (“There are thousands of these terrorists in more than 60 
countries.”), living interspersed with individuals who have never supported terrorism of any 
kind.  As President Bush has explained, these terrorists “are recruited from their own nations and 
neighborhoods and brought to camps in places like Afghanistan where they are trained in the 
tactics of terror.  They are sent back to their homes or sent to hide in countries around the world 
to plot evil and destruction.”  See id.  
 
 (d) This “war on terror” is fundamentally different from wars this country has fought 
in the past.  See, e.g., 152 Cong. Rec. S10243 (daily ed. Sept. 27, 2006) (statement of Sen. Frist) 
(“It is a war unlike any we have ever before fought.  It is an ideological war against radicals and 
zealots. We are fighting a different kind of enemy.”).  According to the prosecution, “[a]cts of 
war . . . by definition have a foreign source,” and it is therefore necessary to “use force to prevent 
the enemy, whether a foreign state or a terrorist organization, from harming American lives and 
property.”  Gov’t Resp. at 12, 11.  But, as explained by the Executive, the “war on terror” is not a 
war against some readily identifiable foreign nation; rather, it is a war against terrorists of all 
nationalities, including Americans.  The fact that Americans such as Yasser Hamdi, an American 
citizen born in Louisiana, and Jose Padilla, an American citizen born in New York, have 
been designated enemy combatants is testament to the fact that this global “war on terror” is not 
a war only against foreigners.  As former Attorney General Alberto Gonzales recently 
emphasized, “[t]he threat of homegrown terrorist cells . . . may be as dangerous as groups like al 
Qaeda, if not more so.”9  In this context, it is not “necessary for the Government to make 
distinctions between aliens and citizens by the very act of defending our Nation from its 
enemies.”  Gov’t Resp. at 12.  To the contrary, making such distinctions may actually hinder the 
United States’s efforts in the war on terror.  It is perhaps for this reason that the Bush 
Administration initially considered proposing legislation which would have made all enemy 
combatants, aliens and citizens alike, triable by military commission.  See Enemy Combatants 
Military Commission Act of 2006 (attached to Def. Motion as Exhibit A).  It is doubtful that the 
Executive would have even considered such legislation if it believed it necessary to draw some 
distinction between aliens and citizens for purposes of trying enemy combatants. 
 
 (e) Further, it is well-established that a central purpose of the Constitution’s equal 
protection guarantee is to prevent the Government from distinguishing between individuals 
solely on the basis of some animus or dislike of a particular group.  Thus, “[i]f the constitutional 
conception of ‘equal protection of the laws’ means anything, it must at the very least mean that a 
bare . . . desire to harm a politically unpopular group cannot constitute a legitimate governmental 
                                                 
9 Perhaps recognizing the weakness of its position, the Government immediately hedges by saying that 
the “Global War on Terror” is “primarily foreign in nature,” and in the next sentence that “the threat is 
ultimately a foreign threat.”  Gov’t Resp. at 12.  The Government cannot whitewash the reality and 
pretend that the “Global War on Terror” does not involve threats from diverse sources, including 
American citizens.  If the threats of the War on Terror come from both citizens and non-citizens—and as 
Attorney General Gonzales has made clear, they do—then the Constitution requires that citizens and non-
citizens be treated equally. 
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interest.”  Dep’t of Agric. v. Moreno, 413 .S. 528, 534 (1973); see also Romer v. Evans, 517 U.S. 
620, 634-35 (1996) (affirming the principle articulated in Moreno). 
 
 (f) The legislative history of the MCA makes clear that Congress decided to treat 
aliens differently than citizens solely because certain legislators believed that such treatment was 
what alien suspects “deserve[d].”  See 152 Cong. Rec. S10395 (daily ed. Sept. 28, 2006) (Sen. 
John Cornyn) (“I happen to believe these individuals, who are high-value detainees at 
Guantanamo Bay, do not deserve the same panoply of rights preserved for American citizens in 
our legal system.”).  Further, legislators sought to assure voters that they and their fellow 
citizens—unlike non-citizens—would not be subject to trial by military commission.  See, e.g., 
152 Cong. Rec. S10,250 (daily ed. Sept. 27, 2006) (statement of Sen. Warner) (“It is wrong to 
say that this provision captures any U.S. citizens.  It does not.  It is only directed at aliens—
aliens, not U.S. citizens—bomb-makers, wherever they are in the world; those who provide the 
money to carry out the terrorism, wherever they are—again, only aliens . . . .”); id. at S10,267 
(statement of Sen. Kyl) (“This legislation has nothing to do with citizens.”); id. at H7544 
(statement of Rep. Buyer) (“It will not apply to United States citizens.”); id. at S10,251 
(statement of Sen. Graham) (“Under no circumstance can an American citizen be tried in a 
military commission.”).  The Government has not provided a single citation to the legislative 
history of the MCA that suggests that its distinction between aliens and citizens was rationally 
related to a legitimate Government purpose.  Indeed, it has not provided a single citation to 
suggest that it was anything other than a concession to those who sought retribution against 
aliens.  But “[w]hen defenders of the line being drawn can, in truth, invoke little beyond the 
obvious political convenience of stilling the voices that might otherwise rise up in protest were 
American citizens exposed to this distinctly inferior brand of justice along with their alien 
counterparts, due process of law demands more evenhanded treatment by the government.”  
Katyal & Tribe, supra, at 1303. 
 
 (g) As discussed above and in Mr. Khadr’s motion, the fact that equal protection 
principles require that citizens and non-citizens be tried in the same tribunals says nothing about 
the composition of those tribunals.  The Government’s argument that recognizing Mr. Khadr’s 
entitlement to equal protection of the law would somehow suggest “that Congress many not 
authorize enemy combatants to be tried by military commissions at all,” Gov’t Resp. at 14, 
simply ignores the fact that Mr. Khadr’s motion explicitly recognized that “[t]he Equal 
Protection Clause . . . does not require that military commissions be eliminated, only that they be 
evenly applied.”  Def. Motion at 10.  The Government’s effort to raise this red herring reveals 
the weakness of its argument on the merits of Mr. Khadr’s equal protection challenge: the 
MCA’s distinction between citizens and non-citizens was not rationally related to any legitimate 
government interest, but was instead motivated by animus toward aliens.  

 
C. CONCLUSION    

 
(1) The right to equal protection under law is a fundamental part of both U.S. and 

international law.  The MCA violates this principle by classifying persons accused of alleged war 
crimes based on their citizenship, and subjecting aliens—and only aliens—to trial by military 
commissions.  The Government has offered no legitimate, let alone compelling, explanation for 
why it is necessary to subject aliens to trial by these special tribunals, but not for U.S. citizens 
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1.  Timeliness:  This motion is filed within the timeframe established by R.M.C. 905 and the 
Military Judge’s 5 December e-mail order. 
 
2.  Relief requested:  The defense respectfully requests the Military Judge to issue an order 
declaring M.C.R.E. 505(e)(3) to be inconsistent with the provisions of the Military Commissions 
Act of 2006, P.L. 109-366, 120 Stat. 2600 (MCA), to the extent M.C.R.E. 505(e)(3) purports to 
authorize the government to resolve a claim of privilege relating to classified information 
through ex parte proceedings. 
 
3.  Overview: 
 

a. With exceptions not applicable here, MCA § 949d(b) unambiguously provides the 
accused with the right to be present at all proceedings of a military commission.  MCA § 
949d(f)(2)(C) carves out an exceedingly narrow exception to this statutory right, in very limited 
circumstances, for the protection of classified information: the military judge may permit ex 
parte contact in limited circumstances following an objection by trial counsel “during the 
examination of any witness” at trial.  Consistent with the accused’s right to be present, the MCA 
otherwise allows the government to resolve claims of privilege relating to classified information 
in camera, not ex parte.1  Notwithstanding the unambiguous statutory requirement that the 
accused be present during all proceedings, the Secretary of Defense promulgated M.C.R.E. 
505(e)(3), which purports to authorize the government to resolve a claim of privilege relating to 
classified information in connection with discovery through an ex parte proceeding.  The 
prosecution relied on this ultra vires provision to provide the Military Judge with materials 
relating to this case (and presumably otherwise within the scope of the government’s discovery 
obligation) on 6 December 2007.  The result was a proceeding of this Commission from which 
the accused and his counsel were excluded, over defense objection, in contravention of MCA § 
949d(b). 
 
4.  Burdens of proof and persuasion:  This motion principally presents a question of law.  As 
the moving party, the burden of persuasion is on the defense.  
 
 
 

                                                 
1 MCA § 949d(f)(3). 
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5.  Facts: 
 

a. Congress enacted, and the President signed into law, the MCA on 17 October 
2006.  The Secretary of Defense issued the Manual for Military Commissions on or about 18 
January 2007.2 
 

b. Charges were initially sworn against Mr. Khadr on 2 February 2007 and referred 
for trial by this Military Commission on 24 April 2007.  Following dismissal of those charges, 
government appeal, and remand, Mr. Khadr was arraigned on 8 November 2007. 
 

c. On or about 1 December 2007, without notification to the defense Major Jeffrey 
Groharing (trial counsel) invoked M.C.R.E. 505(e)(3), seeking to provide the Military Judge 
with classified matters ex parte in connection with discovery.  The prosecution claimed that the 
matters were classified at the “secret/SCI” level.3 
 

d. Upon notification of the government’s request, the defense objected to the 
proposed procedure via e-mail on the grounds that M.C.R.E. 505(e)(3) conflicts with MCA § 
949d(b) and requested the Military Judge to refrain from acting on the prosecution request before 
the opportunity for full briefing and argument on the issue.4 
 

e. On 5 December 2007, the Military Judge issued an e-mail order finding that the 
provisions of M.C.R.E. are not “facially invalid,” and indicating his intention to conduct the 
requested review.  The order additionally directed the defense to file the instant motion on or 
before 11 January 2008.5 
 

f. On 6 December 2007, the Military Judge reviewed matters submitted by the 
prosecution ex parte at Guantanamo Bay, Cuba.  The Military Judge declined to issue an order 
under the provisions of M.C.R.E. 505(e).6 
 

g. LCDR Kuebler, Mr. Khadr’s detailed defense counsel, possesses a permanent 
“secret” clearance and an interim “top secret” clearance.7 
 

                                                 
2 See Manual for Military Commissions, Executive Summary, of 18 January 2007. 
3  
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6.  Law and argument: 
 

a. The Accused And Defense Counsel Have An Unambiguous Right To Be Present At 
All Proceedings Of A Military Commission 
 

(1) There can be little serious dispute that the right to be tried in one’s presence lies at 
the very heart of Anglo-American notions of a fair trial.8  It has long been recognized in court-
martial proceedings under the Uniform Code of Military Justice (UCMJ)9 (on which the MCA is 
“based”)10 as well.11  While consciously choosing to omit many trial rights traditionally 
associated with criminal prosecution in the United States,12 in enacting the MCA, Congress 
specifically elected to preserve this right:  MCA § 949a(b)(B) provides that the “accused shall be 
present at all sessions of the military commission (other than those for deliberations or voting), 
except when excluded under section 949d of this title.  MCA § 949d(b), in turn, reiterates the 
right of the accused to be present with limited exceptions inapposite here: 
 

Except as provided in subsections (c) and (e), all proceedings of a military 
commission, including any consultation of the members with the military judge or 
counsel, shall— 

(1) be in the presence of the accused, defense counsel, and trial 
counsel; and 
(2) be made part of the record. 

 
(2) Subsections (c) and (e) establish two narrow exceptions to the general rule that 

the accused has the right to be present:  Subsection (c) provides that “[w]hen the members of a 
military commission . . . deliberate or vote, only the members may be present.”13  Subsection (e) 
provides that the accused may be excluded if, after warning by the military judge, “the accused 
persists in conduct that justifies exclusion from the courtroom—(1) to ensure the physical safety 
of individuals; or (2) to prevent disruption of the proceedings by the accused.”14  Neither 
exception applies here. 
 

(3) Likewise, there can be little argument that provision of evidence by the 
prosecution to the military judge for review in connection with discharge of the government’s 
                                                 
8 See Illinois v. Allen, 397 U.S. 337, 338 (1970) (“One of the most basic of the rights guaranteed by the 
Confrontation Clause is the accused's right to be present in the courtroom at every stage of his trial.”); see 
also Lewis v. United States, 146 U.S. 370 (1892). 
9 10 U.S.C.S. §§ 801 et seq (2007). 
10 MCA § 948b(c). 
11 10 U.S.C.S. § 839(b) (2007) (accused must be present for all proceedings except “[w]hen the members 
of a court-martial deliberate or vote”). 
12 See, e.g., MCA § 948b(d) (listing UCMJ provisions not applicable in trials by military commission). 
13 MCA § 949d(c). 
14 MCA § 949d(e). 

 

Page 3 of 9 



discovery obligations constitutes a “proceeding” of the military commission.  Black’s Law 
Dictionary defines “proceeding” to include “the form and manner of conducting juridical 
business before a court or judicial officer. . . . including all possible steps in an action from its 
commencement to the execution of its judgment.”15  Moreover, the language of MCA § 948d(b) 
mirrors the language of Article 39(b) of the UCMJ.  That provision of the UCMJ has long been 
interpreted as prohibiting ex parte communications involving the military judge or the 
conducting of business by a court-martial otherwise outside the presence of the accused and 
counsel.  See United States v. Priest, 42 C.M.R. 48 (C.M.A. 1970); United States v. Chavira, 25 
M.J. 705 (A.C.M.R. 1987); United States v. Dean, 13 M.J. 676 (A.F.C.M.R. 1982).  Thus, the 6 
December 2007 ex parte review was clearly a proceeding of the military commission from which 
the accused and his counsel were excluded.  Any other conclusion would defy the plain and 
unambiguous meaning of the word “proceeding,” as well as common sense. 
 

b. Provisions Of The MCA Dealing With Classified Information Do Not Provide The 
Secretary Of Defense With Authority To Issue A Rule Of Evidence Or Procedure In 
Contravention Of The Accused’s Statutory Right To Be Present At All Proceedings Of The 
Military Commission 
 

(1) The statute could not be clearer: all proceedings of a military commission must be 
conducted in the presence of the accused and counsel, except under the two narrow exceptions 
provided in MCA § 949d.  Notwithstanding this clear statutory language, the Secretary of 
Defense prescribed (and the prosecution has invoked) M.C.R.E. 505(e)(3).  This rule purports to 
authorize the prosecution to submit matters to the military judge “in camera and ex parte” in the 
course of complying with its discovery obligations in military commissions.  To the extent this 
provision contemplates a proceeding of the commission from which the accused and counsel are 
excluded, it is plainly inconsistent with MCA §§ 949a(b)(B) and 949d(b) and therefore invalid. 
 

(2) The Secretary of Defense has no authority to promulgate a rule of evidence or 
procedure that is inconsistent with the MCA.  While MCA § 949a(a) does give the Secretary the 
authority to prescribe rules of evidence and procedure for military commissions under the MCA, 
such rules may not be “contrary to or inconsistent with” the MCA itself.  Nothing in the statute 
gives the Secretary the authority to contravene Congress’ clear statement that all proceedings of 
a military commission be conducted in the presence of accused and counsel.16 
 

(3) Examination of the provisions of the MCA dealing with protection and discovery 
of classified information do not compel a contrary result.  MCA § 949d(f) establishes a “national 
security privilege,” which governs the use and disclosure of classified information in military 
commission proceedings.  MCA § 949d(f)(3) provides that a “claim of privilege under this 
                                                 
15 Black’s Law Dictionary 1204 (6th ed. 1990) (emphasis added). 
16 The government has acknowledged that the Secretary may not prescribe rules of procedure inconsistent 
with the MCA or the Constitution.  (See Pros. Resp. to Def. Req. for Abeyance of Proceedings of 12 Oct 
07.)  Moreover, this Military Commission has already once rejected government efforts to rely on 
Secretarial gloss of the MCA to overcome an unambiguous statutory requirement.  (See Disposition of 
Pros. Mot. for Reconsideration of 29 Jun 07.) 
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subsection and any materials submitted in support thereof, shall, upon request of the 
Government, be considered by the military judge in camera and shall not be disclosed to the 
accused.”  Subsection (f)(3) does not state or suggest that the accused or counsel may be 
excluded from an in camera proceeding for such purposes, merely that “materials submitted in 
support thereof . . . shall not be disclosed to the accused.”  (Emphasis added).  Moreover, 
subsection (f)(3) says nothing that requires materials submitted by the government to be withheld 
from counsel for the accused.17 
 

(4) The one provision of the MCA that does allow for “ex parte” contact under very 
limited circumstances simply provides no authority for M.C.R.E. 505(e)(3).  MCA § 
949d(f)(2)(C), which governs assertion of the national security privilege “at trial,” states: 
 

During the examination of any witness, trial counsel may object to any question, 
line of inquiry, or motion to admit evidence that would require the disclosure of 
classified information.  Following such an objection, the military judge shall take 
suitable action to safeguard such classified information.  Such action may include 
the review of trial counsel’s claim of privilege by the military judge in camera and 
on an ex parte basis . . . . 

 
Thus, the MCA contemplates one, very narrow set of circumstances (i.e., after a particular 
objection at trial during cross-examination of a witness) under which an ex parte contact may be 
authorized.  It in no way provides authority for the Secretary to issue a rule requiring the military 
judge to allow the government to circumvent the accused’s right to be present at all stages of the 
proceedings through a claim of privilege in the discovery phase of a military commission case. 

                                                 
17 Strictly speaking, the question of disclosure to defense counsel (as opposed to the presence of accused 
and counsel at the in camera review), presents a distinct issue.  However, any information the government 
would seek to disclose to the military judge ex parte would necessarily appear to be within the scope of 
the government’s discovery obligations under R.M.C. 701, otherwise there would be no need to invoke 
the M.C.R.E. 505(e)(3) procedure.  Therefore, the government is clearly required to disclose the 
information to defense counsel.  To the extent the government takes the position that matters not 
disclosed to the accused should not be disclosed to counsel, this would be exceedingly odd.  The 
government has served 172 classified documents on defense counsel in discovery in this case, subject not 
only to federal statutes and regulations prohibiting disclosure to the accused, but subject to a protective 
order issued by the military judge as well, which prohibits disclosure to the accused.  In addition, defense 
counsel are subject to protective orders requiring them to keep the names of witnesses from their client.  
(See Protective Orders Nos. 002-003.)  Indeed, the government went so far as to serve two sets of 
unclassified discovery on the defense – one for counsel and one for the accused.  Moreover, the MCA 
itself appears to contemplate defense counsel having access to information not necessarily provided to the 
accused.  If the accused elects to be represented, he must be represented either by military counsel or, 
under MCA § 949c(b)(3), civilian defense counsel who is a U.S. citizen with a security clearance.  MCA 
§ 949c(b)(4) specifies civilian counsel’s obligation to refrain from disclosing classified information to 
“any person not authorized to receive it[,]” including, presumably, the accused.  Clearly, the government 
expects defense counsel to see and possess a considerable amount of information not disclosed to the 
accused.  But seemingly, in the government’s view, the prosecution gets to decide which classified 
matters admittedly within the scope of its discovery obligation will be provided to defense counsel and 
which matters will not.  Congress could not have intended and indeed did not provide for such an 
anomalous result. 
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(5) The provision of the MCA specifically dealing with disclosure of classified 

information in discovery, and therefore most relevant to any evaluation of M.C.R.E. 505(e)(3), is 
MCA § 949j(c).  That subsection provides that the military judge, “upon motion” of the trial 
counsel, shall authorize, “to the extent practicable,” various alternatives to full disclosure (e.g., 
production of a substitution for or summary of classified information).  While trial counsel’s 
“motion” under this provision may, presumably, be resolved through a claim of privilege 
reviewed in camera, nothing in MCA § 949j(c) allows for such a claim of privilege, in the course 
of discovery, to be resolved on an ex parte basis or would allow the Secretary to issue a rule 
providing for such.  Indeed, under the principle expressio unius est exclusio alterius, Congress’ 
omission of any provision allowing for an ex parte contact in the course of discovery when it 
expressly allowed for such contacts (under limited circumstances) at trial, creates a strong 
negative inference that Congress intended to preclude use of such a procedure.18 
 

(6) This conclusion is strengthened by examination of M.R.E. 505, governing use and 
disclosure of classified information in courts-martial.  M.R.E. 505(g)(2), like MCA § 949j(c), 
provides for employment of alternatives to disclosure of classified information in connection 
with discovery.  That subsection states that a government motion and materials in support thereof 
may “be considered by the military judge in camera and shall not be disclosed to the accused.”  
M.R.E. 505(i)(1), in turn, defines an “in camera proceeding [as] a session under Article 39(a) 
from which the public is excluded. (emphasis added).”  As the MCA is intended to establish a 
trial process “based upon” the practice and procedures of courts-martial, Congress’ use of 
language mirroring the existing procedures in courts-martial creates a strong inference that it 
intended the same procedures to apply in military commissions, except where, as it did in MCA 
§ 949d(f)(2)(C), Congress authorized a different procedure.  It is clear that Congress considered 
and ordained employment of the same procedure for resolving claims of privilege as employed in 
courts-martial, i.e., an in camera, not an ex parte proceeding, which, in the government’s view, 
would exclude the accused and counsel.19 
 

(7) Finally, this conclusion is compelled by express Congressional intent to comply 
with U.S. obligations under Common Article 3 of the 1949 Geneva Conventions.20  In Hamdan 

                                                 
18 See Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 
(1993). 
19 M.C.R.E. 505(b)(3) states that an “in camera presentation” is not a “proceeding” of the military 
commission.  The rule goes on to state that the accused may therefore be excluded at the request of the 
trial counsel.  The attempt to torture language in this manner should be given no effect.  As noted above, 
the relevant rule applicable in trials by court-martial, on which military commissions are based, defines an 
“in camera” proceeding as one from which the public is excluded.  This is consistent with the ordinary 
and accepted meaning of the phrase “in camera,” which entails a “judicial proceeding . . . had before the 
judge in his private chambers or when all spectators are excluded from the courtroom.”  Black’s Law 
Dictionary 760 (6th ed. 1990) (emphasis added).  For purposes of this motion, however, the Military 
Commission need not decide on the validity of M.C.R.E. 505(b)(3)’s creative “definition” of the term in 
camera; at most, it would allow a proceeding from which the accused could be excluded, not an ex parte 
proceeding such as that conducted on 6 December 2007. 
20 See MCA § 948b(f). 
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v. Rumsfeld,21 a majority of the Supreme Court defined a “regularly constituted court” for 
purposes of Common Article 3 as one "established and organized in accordance with the laws 
and procedures already in force in a country."22  Thus, the Supreme Court concluded that Mr. 
Hamdan was entitled under Common Article 3 to be tried by a tribunal employing the rules and 
procedures applicable in trial by courts-martial absent some “practical need” justifying deviation 
from court-martial practice.  Here, Congress evidently considered, and rejected, the notion that 
there existed any “practical need” justifying a departure from court-martial practice under 
M.R.E. 505 as it relates to discovery.  To the extent M.C.R.E. 505(e)(3) purports to authorize a 
procedure to the contrary, it simply violates the otherwise applicable requirement of MCA § 
949d(b) (allowing the accused to be present) and is therefore invalid. 
 

(8) The point is much more than academic.  Ex parte proceedings, such as those 
contemplated here, undermine the effective operation of an adversarial justice system and the 
integrity of the truth-seeking process.  Unable to examine classified information, defense counsel 
cannot dispute a claim that disclosure would undermine national security.23  The government 
routinely overclassifies information or seeks to classify information available through open 
sources.24  The military judge cannot be reasonably expected to invest the time and energy to 
develop the case that disclosure of a particular piece of classified information would not be 
“detrimental to the national security” – that is presumably the job of defense counsel.  Nor can 
defense counsel dispute the practicability of proffered alternatives to full disclosure classified 
information or advocate for particular alternatives.  Without doubting the good faith of the 
military judge or trial counsel, they simply cannot know the defense case, theories the defense 
may pursue, or how particular items of evidence may fit in with these theories or with evidence 
defense counsel have gathered from their client or through their own investigation.  The result is 
a retardation of the truth-seeking process, and one completely unjustified by any countervailing 
governmental interest.  It is simply impossible to see how disclosure of classified information to 
a military officer or other qualified counsel with appropriate security clearance would ever 
undermine national security.  In such circumstances, the government’s invocation of such a 
procedure can only serve to seriously undermine public confidence in the legitimacy of military 
commissions under the MCA.  This cannot be consistent with the intent of Congress. 
 

(9) Nothing in these provisions of the MCA allows for the Secretary to prescribe 
rules allowing ex parte proceedings in contravention of the clear statutory requirement that the 
accused and counsel be present at all proceedings.  The Military Judge should issue an order to 
this effect, which will preclude future attempts to rely on this provision to violate Mr. Khadr’s 
statutory rights in this proceeding. 
 

                                                 
21 126 S.Ct. 2740 (2006). 
22 Id. at 2797. 
23 Cf. MCA § 949d(f)(1) (classified information is protected from disclosure only if “disclosure would be 
detrimental to national security.”). 
24 See The 9/11 Commission Report, FINAL REPORT OF THE NATIONAL COMMISSION ON 
TERRORIST ATTACKS UPON THE UNITED STATES 417 (2004); see also Briefing Memo. Of 
Lawrence J. Halloran of 24 Feb 05 (Attachment F). 
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c.  Conclusion: 
 

(1) The MCA allows the government to protect classified information.  The relevant 
section of the MCA allows the government to resolve claims of privilege in camera, subject to 
the general statutory right of the accused and counsel to be present at all stages of the 
proceedings.  While classified information need not necessarily be shown to the accused in such 
a proceeding, nothing in the MCA suggests that classified information that is clearly material to 
the preparation of the defense be withheld from defense counsel with the requisite security 
clearance.  To the extent M.C.R.E. 505(e)(3) purports to authorize ex parte proceedings to 
resolve claims of privilege in the course of discovery, it is inconsistent with the MCA and 
therefore invalid. 

7. Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h) (“Upon request, either party is entitled to an R.M.C. 803 session to present oral argument 
or have evidentiary hearing concerning the disposition of written motions.”).  Oral argument will 
allow for a thorough consideration of the issues. 

8.  Witnesses and evidence:  Attachments A through F. 
 
9.  Certificate of conference:  The defense and prosecution have conferred.  The prosecution 
objects to the relief requested. 
 
10. Additional Information:  In making this motion, or any other motion, Mr. Khadr does 
not waive any of his objections to the jurisdiction, legitimacy, and/or authority of this Military 
Commission to charge him, try him, and/or adjudicate any aspect of his conduct or detention. 
Nor does he waive his rights to pursue any and all of his rights and remedies in and all 
appropriate forms. 
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UNITED STATES OF AMERICA 
 

v. 
 

OMAR AHMED KHADR 
 

 

  
D015 

 
Defense Reply to Prosecution Response to 

Defense Motion  
For Appropriate Relief 

 
(to Preclude Further Ex Parte Proceedings 

Under Color of M.C.R.E. 505(e)(3)) 
 

 24 January 2008 
 

 
1. Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge. 
 
2. Reply:  
 

(a) The government devotes much of its response to explaining why it wishes 
Congress had said something other than what it plainly did say with respect to the issue at hand.  
(See Gov’t Resp. at 2-4; 11-14.)  Alternatively, the government contends that Congress was 
sufficiently unclear so as to leave the Secretary free to promulgate MCRE 505(e)(3).  (See Gov’t 
Resp. at 7-10.)  Neither argument has merit. 

 
(1) The Accused And Defense Counsel Have An Unambiguous Right To Be 

Present At All Proceedings Of A Military Commission And The Secretary Of Defense Does 
Not Have Authority To Issue A Rule Contravening This Right 
 

(i) With certain limited exceptions not applicable here, Congress unambiguously 
provided for the right of the accused (and counsel) to be present during all proceedings of a 
military commission.  MCA § 949d(b).  With regard to the actual issue before the Commission 
(i.e., whether MCRE 505(e)(3) is consistent with the plain language of MCA § 949d(b)), the 
government’s entire argument boils down to an attempt to make the word “proceedings” mean 
something other than what it obviously (as a matter of law and common sense) means, and then 
argue that because the MCA authorizes proceedings that are something other than proceedings 
(let’s call them “procedures”), the Secretary is free to prescribe rules allowing for such 
“procedures” as he sees fit.  This argument is unsound. 
 

(ii) Because Congress specified that the accused has a right to be present during all 
proceedings of a military commission and then carved out exceptions to the general rule, it does 
not follow that the exceptions are not “proceedings” of the military commission.  And it certainly 
does not follow that the Secretary is free to disregard the provisions of the MCA in formulating 
procedures for trial by military commission as long as he calls the procedures something other 
than “proceedings.”  The net effect of the government’s interpretation of the statute is that a 
“proceeding” of the military commission is whatever the Secretary says it is – an interpretation 





 
UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

 
Defense Motion 

to Dismiss Specification 2 of Charge IV  
 

for Multiplicity and Unreasonable 
Multiplication of Charges 

 
11 January 2008 

 
1. Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge’s 28 November 2007 scheduling order.  

2. Relief Sought:  Mr. Khadr moves to dismiss specification 2 of Charge IV (“Providing 
Material Support for Terrorism”) for multiplicity and unreasonable multiplication of charges. 

3.  Overview:  
  

(1) Multiplicty and unreasonable multiplication of charges are two distinct concepts.  
United States v. Quiroz, 55 M.J. 334, 337 (C.A.A.F. 2001).  Multiplicity occurs if a court, 
“contrary to the intent of Congress, imposes multiple convictions and punishments under 
different statutes for the same act or course of conduct.”  United States v. Paxton, 64 M.J. 484, 
490 (C.A.A.F. 2007) (citing United States v. Teters, 37 M.J. 370, 373 (C.M.A. 1993)).  
Multiplicity is present in this case because the prosecution has charged Mr. Khadr with two 
violations of the same statutory provision (10 U.S.C. § 950v(b)(25), Providing Material Support 
for Terrorism) based on the same alleged misconduct.  Furthermore, specification 2 of Charge IV 
is a lesser included offense of specification 1 of the same charge.   

 
(2) Even if offenses are not multiplicious as a matter of law, the prohibition against 

unreasonable multiplication of charges allows military judges to address prosecutorial 
overreaching by imposing a standard of reasonableness.  United States v. Roderick, 62 M.J. 425, 
433 (C.A.A.F. 2006) (finding an unreasonable multiplication of charges).  In this case, the 
prosecution has unreasonably multiplied the Material Support for Terrorism charges against Mr. 
Khadr requiring dismissal of specification 2 of Charge IV. 

 
4.  Burdens of Proof and Persuasion:  The burden of persuasion on this motion rests with the 
moving party.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004). 
 
5.  Facts:  This motion presents a question of law.   
 
6.  Law and Argument: 
 
     a. Specification 2 Of The Providing Material Support For Terrorism Charge Is 

Multiplicious With Specification 1 Of The Same Charge And Therefore Should Be 
Dismissed  

(1)  The Discussion to Rule for Military Commissions (R.M.C.) 907(b)(3) states that a 
specification may be multiplicious with another if it alleges “an offense necessarily included” in 



another alleged offense or describes “substantially the same misconduct in two different ways.”  
The prohibition against multiplicity is necessary to ensure compliance with the statutory and 
constitutional restrictions against double jeopardy.  Quiroz, 55 M.J. at 337.  The statutory 
prohibition against double jeopardy contained in section 949h of the Military Commissions Act 
(MCA) is identical to the statutory prohibition against double jeopardy found in Article 44 of the 
UCMJ.  10 U.S.C. § 844; § 949h (2006).  Unless expressly authorized by Congress, two 
convictions for the same offense at the same trial constitute double punishment.  United States v. 
Neblock, 45 M.J. 191, 195 (C.A.A.F. 1996) (internal citations omitted).  

(2) The charge sheet in this case describes “substantially the same misconduct in two 
different ways.”  R.M.C. 907(b)(3) discussion.  As a result, Mr. Khadr faces multiple convictions 
for the same acts of alleged misconduct.  Both specifications 1 and 2 of Charge IV allege that 
Mr. Khadr provided himself as a resource.  The specifications plead the manner in which he 
allegedly provided himself as a resource identically.  And these identical acts of alleged 
misconduct are the sole factual basis for the specifications.  By charging single acts of alleged 
misconduct as both material support to a terrorist organization and material support for terrorism, 
the prosecution seeks to expose Mr. Khadr to the risk of multiple convictions for the same 
alleged misconduct.  

(3) Courts presume that where two statutory provisions proscribe the same offense, 
the legislature does not intend to impose two punishments for that offense.  Rutledge v. United 
States, 517 U.S. 292, 298 (1996) (citing Whalen v. United States, 445 U.S. 684, 691-92 (1980)).  
“When Congress leaves to the Judiciary the task of imputing to Congress an undeclared will, the 
ambiguity should be resolved in favor of lenity.”  Bell v. United States, 349 U.S. 81, 83-84 
(1955).  To determine whether convictions under separate statutes constitute one or multiple 
offenses courts look to the language of the statutes, how those statutes fare under the 
Blockburger test, and express congressional intent, if any, on the issue of multiple punishment.  
See United States v. Gore, 154 F.3d 34, 44 (2d Cir. 1998) (citing United States v. Muhammad, 
824 F.2d 214, 218 (2d Cir. 1987)).  

(4) This Court must determine whether Congress, in enacting 10 U.S.C. § 
950v(b)(25), intended to make material support for terrorism and material support for a terrorist 
organization punishable as two separate offenses, or whether it intended to define alternative 
offenses, one requiring proof of fewer facts than the other.  While the legislative history is silent 
on this point, an application of the Blockburger test indicates Congress intended to penalize 
either one of two alternative offenses, one of which was a lesser included offense of the other, 
but did not intend to make the same conduct punishable as two separate offenses.  

(5) According to the Blockburger test, if “the same act or transaction constitutes a 
violation of two distinct statutory provisions, the test to be applied to determine whether there are 
two offenses or only one, is whether each provision requires proof of a fact which the other does 
not.”  Blockburger v. United States, 284 U.S. 299, 304 (1932) (emphasis added).  When applying 
the Blockburger test, the Supreme Court has “often concluded that two different statutes define 
the ‘same offense,’ typically because one is a lesser included offense of the other.”  Rutledge, 
517 U.S. at 297.  Thus, a lesser included offense is not a separate offense subject to additional 
punishment because it does not contain a unique element absent from the elements necessary to 
prove the greater offense.  “If proof of a greater offense proves all the elements of another 
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offense and more, then the other offense is a subset of the elements.  Conversely, if proof of the 
‘subset’ is necessary to prove the greater offense, then the ‘elements test’ is met” and the conduct 
satisfying the subset of elements should not be deemed a separate offense in addition to the 
greater offense.  United States v. Foster, 40 M.J. 140, 143-44 (C.M.A. 1994).   

(6) At the outset, unlike in Blockburger, this case does not involve the violation of 
separate statutes, but “the interpretation of two phrases in one sentence of a single law.”  United 
States v. Hernandez, 591 F.2d 1019, 1022 n. 9 (5th Cir. 1979).  A comparison of the elements of 
these two phrases reveals that material support for terrorism is a lesser included offense of 
material support for a terrorist organization. 

(7) There are four elements to providing material support to a terrorist organization: 

(1) The accused provided material support or resources to an international 
terrorist organization engaged in hostilities against the United States; 

(2) The accused intended to provide such material support to such an 
international terrorist organization; 

(3) The accused knew that such organization has engaged or engages in 
terrorism; and 

(4) The conduct took place in the context of and was associated with an armed 
conflict. 

In contrast, the crime of material support has only three elements: 

(1) The accused provided material support or resources; 

(2) The accused knew or intended that the material support or resources were to 
be used for terrorism as defined in paragraph (24); and  

(3) The conduct took place in the context of and was associated with an armed 
conflict.   

The three elements required to establish the crime of material support are fully encompassed 
within the elements of the crime of material support to a terrorist organization.  The only 
additional element in the greater offense of material support to a terrorist organization is that the 
accused must have provided the support to an international organization engaged in terrorism 
rather than to terrorism without the involvement of an international organization.  Like the 
statutes at issue in Rutledge and Blockburger, a guilty verdict on a charge of material support to a 
terrorist organization necessarily includes a finding that the defendant also provided material 
support to terrorism.  Material support for terrorism is therefore a lesser included offense of 
material support to a terrorist organization.  Accordingly, specification 2 of Charge IV is 
multiplicious with specification 1 of that charge and should be dismissed. 
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 b. Specifications 1 And  2 Of The Material Support Charge Constitute And 
Unreasonable Multiplication Of Charges 

 (1) While multiplicity involves analysis of the statutes, their elements, and the intent 
of Congress, the prohibition against unreasonable multiplication of charges addresses those 
features “of military law that increase the potential for overreaching in the exercise of 
prosecutorial discretion.”  Quiroz, 55 M.J. at 337.  An accused cannot be charged with multiple 
offenses that stem from the alleged commission of only one criminal act.  See R.M.C. 307(c)(4) 
(providing that within the charge sheet, “each specification shall state only one offense. What is 
substantially one transaction should not be the basis for an unreasonable multiplication of 
charges against one person.”).  Military judges must “exercise sound judgment to ensure that 
imaginative prosecutors do not needlessly ‘pile on’ charges against a military accused.”  United 
States v. Foster, 40 M.J. 140, 144 (C.M.A. 1994).     

(2) A finding that there has been an unreasonable multiplication of charges can result 
in dismissal of charges and specifications.  See United States v. Esposito, 57 M.J. 608, 610-611 
(C.G.Ct.Crim.App. 2002) (dismissing a specification of wrongfully soliciting a false statement 
from a fellow crewmember, because the charge was based on the same act that led to a separate 
specification alleging obstruction of justice).  If specifications are not dismissed, a finding that 
there has been an unreasonable multiplication of charges can result in consolidation of the 
specifications.  See United States v. Gilchrist, 61 M.J. 785, 789 (Army Ct.Crim.App. 2005) 
(merging two specifications that described larceny of cash and Xanax pills into one specification 
because one act of stealing two items constituted a single larceny). 

(3) To determine whether there has been an unreasonable multiplication of charges, 
courts use a five-factor test adopted in Quiroz: (1) whether the accused objected at trial that there 
was an unreasonable multiplication of charges and/or specifications (2) whether each charge and 
specification is aimed at distinctly separate criminal acts (3) whether the number of charges and 
specifications misrepresent or exaggerate the appellant’s criminality (4) whether the number of 
charges and specifications unreasonably increase the appellant’s punitive exposure and (5) 
whether there is any evidence of prosecutorial overreaching or abuse in the drafting of the 
charges.  United States v. Quiroz, 57 M.J. 583, 585-86 (N-M.Ct.Crim.App. 2002), aff’d, 58 M.J. 
183 (C.A.A.F. 2003).   

(4) In adhering to this test, courts have dismissed specifications that base more than 
one allegation on a single act.  See, e.g., United States v. Christian, 61 M.J. 560, 566 (N-
M.Ct.Crim.App. 2005) (dismissing three specifications that were unreasonably multiplied 
because allegations of indecent language and assault consummated by a battery were brought in 
addition to an allegation of violation of lawful general order/sexual harassment).  For example, in 
United States v. Christian, the court held that the language and assault were themselves the 
actions that specifically defined the sexual harassment, and thus they could not be charged 
separately.  Id. at 567.  

(5) In the instant case, specification 2 must be dismissed because it does nothing 
more than repeat accusations of the same activity alleged in specification 1.  Specification 2 is 
entirely identical in content to specification 1, and differs only in the phrasing of the allegation.  
Both specifications allege that Mr. Khadr provided personnel (himself) in material support for 
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terrorism connected to al Qaeda.  Specification 2 alleges that Mr. Khadr provided himself as 
personnel while he “knew or intended that the material support or resources were to be used for” 
“carrying out an act of terrorism.”  And the alleged means of providing material support to acts 
of terrorism relate to his alleged involvement with al Qaeda.  Accordingly, Mr. Khadr’s alleged 
support for acts of terrorism in specification 2 cannot be separated from his alleged support for al 
Qaeda.  Specification 1 similarly alleges that Mr. Khadr provided himself as personnel to al 
Qaeda while he knew “al Qaeda . . . to be an organization that engages in terrorism.”  The 
specification then goes on to identify specific acts of terrorism in which al Qaeda has engaged.  
Thus, both specifications allege that Mr. Khadr provided the same material support for terrorism 
in connection to al Qaeda.  The specifications are, therefore, not aimed at distinctly separate 
criminal acts as the conduct alleged within specification 2 is engulfed by the conduct alleged in 
specification 1.   

(6) Indeed, the allegations in Charge III alleging Mr. Kahdr conspired with al Qaeda 
support this conclusion.  Each of the alleged acts identified as providing material support to a 
terrorist act in Specification 2 are the exact acts identified as overt acts in support of Mr. Khadr’s 
alleged conspiracy with al Qaeda.  Thus, according to the allegations, the alleged acts of material 
support to carry out an act of terrorism are not separate from Mr. Khadr’s alleged support of a 
terrorist organization. 

(7) Twice charging Mr. Khadr for the same acts exaggerates his criminality.  See, 
e.g., United States v. Quiroz, 57 M.J. 583, 586 (N.M.Ct.Crim.App. 2002) (finding criminal 
activity magnified where appellant was charged twice for the sale of the same C-4).   It exposes 
him to being convicted and sentenced twice for the same conduct.   

(8) Specification 2 serves no purpose other than to repeat allegations of the same 
criminal behavior alleged in specification 1.  Since specification 2 is a lesser-included offense of 
specification 1, the government need not charge both specifications for purposes of 
contingencies of proof.  Rather, the military judge must instruct the members on lesser-included 
offenses.  R.M.C. 920(e)(5)(C).  Charges both offenses under these circumstances amounts to 
prosecutorial overreaching.  Thus, application of the Quiroz factors demonstrates that there has 
been an unreasonable multiplication of charges. 

7. Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h), which provides that “Upon request, either party is entitled to an R.M.C. 803 session to 
present oral argument or have evidentiary hearing concerning the disposition of written 
motions.”  Oral argument will allow for thorough consideration of the issues raised by this 
motion.   

8.  Witnesses and Evidence:  The Defense does not anticipate the need to call witnesses in 
connection with this motion, but reserves the right to do so should the Prosecution's response 
raise issues requiring rebuttal testimony. 

9. Certificate of Conference:  The Defense has conferred with the Prosecution regarding the 
requested relief.  The Prosecution objects to the requested relief. 
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

 
Defense Motion 

For Appropriate Relief 
(Bill of Particulars) 

 
11 January 2008 

 

1. Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge’s 28 November 2007 scheduling order.  

2. Relief Sought:  The Defense moves for a Bill of Particulars with respect to Charge III.  See 
R.M.C. 906(b)(5).   

3. Overview:  Charge III alleges that Mr. Khadr conspired to commit five offenses that 
allegedly violate the laws of war.  The charge contains no information with respect to three of the 
objects of the conspiracy and minimal information with respect to the remaining two objects.  As 
a result, Charge III is so vague that Mr. Khadr is unable to prepare for trial.  Without more, Mr. 
Khadr cannot fairly deduce the nature of the charges.  He therefore seeks a bill of particulars 
with respect to Charge III.   

4. Burdens of Proof and Persuasion:  This motion principally presents a question of law.  As 
the moving party, the burden of persuasion is on the defense. 
 
5. Facts:  This motion presents a question of law.  The following facts relating to the 
procedural history of the case are germane: 
 

a. The President signed the MCA into law on October 17, 2006.  P.L. 109-366, 120 
Stat. 2600. 
 
 b. The Secretary of Defense issued the Manual for Military Commissions on or 
about 18 January 2007. 

c. Charges were initially sworn against Mr. Khadr on 2 February 2007 and referred 
for trial by this Military Commission on 24 April 2007.  (See AE 001.) 
 
6. Law and Argument:   
 

a. Rule for Military Commission 906(b)(5) permits the accused to move for a bill of 
particulars.  The discussion section to this rule provides that: 
 

The purposes of a bill of particulars are to inform the accused of the nature of the 
charge with sufficient precision to enable the accused to prepare for trial, to avoid 
or minimize the danger of surprise at the time of trial, and to enable the accused to 
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plead the acquittal or conviction in bar of another prosecution for the same 
offense when the specification itself is too vague and indefinite for such purposes. 
 

R.M.C. 906(b)(5); see also United States v. Rivera, 62 M.J. 564, 566 (C.G.Ct.Crim.App. 2005). 
 

b. Charge III alleges that Mr. Khadr conspired to commit the offenses of (1) 
attacking civilians, (2) attacking civilian objects, (3) murder in violation of the law of war, (4) 
destruction of property in violation of the law of war and (5) terrorism.  Other than naming some 
of the alleged co-conspirators and listing overt acts, the charge does not provide any other 
information about the alleged agreement.   
 
 c. The only other details provided in the charge relate to what al Qaeda allegedly did 
years prior to Mr. Khadr’s alleged conspiracy with members and associates of al Qaeda.  For 
example, the government alleges that Usama bin Laden founded al Qaeda in 1989 when Mr. 
Khadr was three years old, and that al Qaeda engaged in attacks against the American Embassies 
in August 1998 when Mr. Khadr was eleven years old.  These allegations do nothing to enable 
Mr. Khadr to prepare for trial except cause the defense to guess that the government’s basis for 
the conspiracy charge is not based on what Mr. Khadr agreed to do in the future, but on what al 
Qaeda did in the past, which is not a valid basis for the charge. 

 
d. Seven overt acts are alleged, but even if the overt acts are construed in the light 

most favorable to the government, they are completely unrelated to three of the five objects of 
the conspiracy – attacking civilians, attacking civilian objects, and destruction of property in 
violation of the law of war.  Thus, with respect to three objects, the defense is at a complete loss 
as to what the government alleges Mr. Khadr conspired to do.  As to the others, the defense can 
only guess as to the nature and scope of what the government alleges Mr. Khadr agreed to do. 

 
e. Attacking Civilians & Civilian Objects.  With respect to the first two objects of 

the conspiracy, neither the charge nor discovery provided thus far indicate when, where, or how 
the civilians and civilian objects were to be attacked.  They also fail to indicate in even a general 
sense who the civilians were (i.e., specific individuals or people of a particular race, religion or 
living in a particular location, etc.) or what the civilian objects were (i.e., specific objects, 
categories of objects, objects in a particular location, etc.).  The discovery produced thus far does 
not shed any light on the alleged conspiracy with respect to attacking civilians and civilian 
objects.   

 
f.   Destruction Of Property In Violation Of The Law Of War.  Like the first two 

objects of the conspiracy, the charge fails to notify Mr. Khadr of the nature and scope of the 
alleged conspiracy with respect to destruction of property in violation of the law of war.  There is 
no indication as to the type of property at issue or where it may be located.  The charge is 
completely silent as to the manner in which the agreed destruction of unspecified property would 
violate the law of war.  And neither the charge nor the discovery suggest how the alleged object 
of destroying property in violation of the law of war differs from the alleged object of attacking 
civilian objects. 
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g. The type of property Mr. Khadr is alleged to have conspired to destroy matters, 
among other reasons, because not all destruction of property violates the law of war.  Destruction 
of property only violates of the law of war, and is therefore triable by military commission,1 if 
the law of war prohibits destruction of that property.  See Norman A. Goheer, The Unilateral 
Creation of International Law During the “War on Terror”: Murder by an Unprivileged 
Belligerent is not a War Crime, Bepress Legal Series Working Paper 1871, at 8 (Nov. 8, 2006).  
For example, destruction of a hospital would violate the law of war, but destruction of a tank 
would not.  If the alleged agreement to destroy property encompasses property that is a lawful 
target under the law of war, Mr. Khadr would need to file a motion requesting this Commission 
to dismiss destruction of property in violation of the law of war as an object of the alleged 
conspiracy.  In responding to other defense motions the government has articulated its theory 
that merely being an alleged unlawful enemy combatant makes otherwise lawful conduct a war 
crime.  (See, e.g., Government Response to D-008 (Motion to Dismiss Charge I).)  It is not clear 
whether this object of the conspiracy rests on this theory.  Thus, the defense is unable to assess 
whether such a motion is necessary or to otherwise prepare to defend against the charge at trial.   

 
h. Murder In Violation Of The Laws Of War & Terrorism.  The overt acts pled that 

arguably relate to the remaining two objects of the conspiracy – murder in violation of the law of 
war and terrorism – fail to provide sufficient information to enable Mr. Khadr to prepare for trial.  
This is because it is unknown whether the overt acts accurately suggest the scope of the alleged 
conspiracy with respect to these two objects or whether the alleged conspiracy is much broader.  
See Manual for Military Commission, Part IV, para. 28(c)(4) (“The overt act need not be in itself 
criminal, but it must advance the purpose of the conspiracy.  Although committing the intended 
offense may constitute the overt act, it is not essential that the object offense be committed.”).   

 
i. For example, with respect to murder, it is unclear whether the government alleges 

Mr. Khadr conspired to murder only Sergeant First Class Speer and two Afgan Militia Force 
members or whether the scope of the conspiracy extends beyond that (i.e., to combatants from a 
particular country or force, combatants generally, civilians or otherwise).  And if civilians are 
encompassed in the alleged conspiracy to commit murder in violation of the law of war, there is 
no indication as to who they might be, even in general terms (i.e., specific individuals or people 
of a particular race, religion or living in a particular location, etc.) or where they might be (i.e., 
Khost, elsewhere in Afghanistan, outside Afghanistan, etc.).  Mr. Khadr is unable to prepare for 
trial without knowing the basics of the government’s allegation. 

 
j. Finally, it is also unclear what the government alleges with respect to terrorism as 

an object of the alleged conspiracy.  Construing every possible inference from the overt acts in 
the government’s favor it is possible that the government’s allegations do not go beyond alleged 
conduct relating to improvised explosive devices.  But this is not a reasonable conclusion as 
preparing to defend against a military attack and engaging in combat in one’s country after a 
military invasion hardly amounts to terrorism.  Given the government’s recitation of multiple 
terrorist attacks years before the alleged conspiracy, the government may be alleging that the 

                                                 
1 At the time of Mr. Khadr’s alleged conduct, military commissions could only be used to try violations if 
expressly made triable by military commission by statute in existence at the time of the offense, or if 
proscribed by the international law of war.  10 U.S.C. § 821 (1998).   
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agreement with respect to terrorism encompassed similar acts.  Neither the charge nor discovery 
contain information necessary to answer these basic questions. 

 
k. As this discussion demonstrates, Charge III is so vague that Mr. Khadr is unable 

to prepare for trial.  And the allegations are so broad that if Mr. Khadr were subject to another 
prosecution for conspiracy to commit the offenses alleged in Charge III, he would be unable to 
establish that an acquittal or conviction of conspiracy barred the subsequent prosecution.  
Without more, Mr. Khadr cannot fairly deduce the nature of the charges and is left to be 
surprised at trial as to the basic allegations he faces regarding the alleged conspiracy.  Therefore, 
Mr. Khadr requests a bill of particulars including the following: 

 
(1) identify any and all civilians that Mr. Khadr is alleged to have agreed to 

attack, including their identity (name, race and/or religion, etc.), location 
and the time the attacks were planned to take place; 

 
(2) identify any and all civilian objects that Mr. Khadr is alleged to have 

agreed to attack, including the particular object or type of object, the 
location of the object and the time the attacks were planned to take place; 

 
(3) identify the property Mr. Khadr is alleged to have agreed to destroy in 

violation of the laws of war, including the particular property or type of 
property, location of the property and time the property was planned to be 
destroyed, as well as the manner in which this object of the conspiracy 
violates the laws of war and the manner in which it differs from the 
alleged agreement to attack civilian objects; 

 
(4) identify the person or persons Mr. Khadr allegedly agreed to murder, 

including their identity (name, race and/or religion, etc.), location and the 
time the murder(s) were planned to take place, as well as the manner in 
which the alleged murder(s) or planned murder(s) violate or would violate 
the laws of war; 

 
(5) identify the specific acts of terrorism in which Mr. Khadr agreed to 

participate and/or commit, and/or of which he had advance knowledge, the 
location where the acts were planned to take place (i.e., in a general area 
or particular location), and the time the acts were planned to occur. 

7. Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h) (“Upon request, either party is entitled to an R.M.C. 803 session to present oral argument 
or have evidentiary hearing concerning the disposition of written motions.”).  Oral argument will 
allow for a thorough consideration of the issues. 

8. Witnesses and Evidence:  None. 

9. Certificate of Conference:  The Defense has conferred with the Prosecution regarding the 
requested relief.  The Prosecution objects to the requested relief. 
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

 
Defense Motion  

for Appropriate Relief 
 

(Strike Terrorism from Charge III) 
 

11 December 2008 
 

1.  Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge’s 28 November 2007 scheduling order. 
 
2.  Relief Requested:  Mr. Khadr moves to strike “terrorism” as an object of the conspiracy 
alleged in Charge III. 
 
3.  Overview:  
 

a. The terrorism as an object of the conspiracy alleged in Charge III must be struck 
because the Military Commission has no jurisdiction to try Mr. Khadr for conspiracy to commit 
terrorism.  The MCA requires the object of the conspiracy to be an offense subject to trial by 
military commission.  At the time of Mr. Khadr’s alleged conduct, military commissions could 
only be used to try violations established by statute or by the law of war.  At that time, neither 
U.S. law nor the law of war made terrorism an offense triable by military commission: the 
Uniform Code of Military Justice (UCMJ) set forth the applicable U.S. law at the time, and it 
does not identify terrorism as a crime triable by military commission.  Likewise, the law of war 
does not proscribe terrorism.  Treaties and international practice confirm that terrorism does not 
violate the law of war.  Thus, conspiracy to commit terrorism cannot be tried by military 
commission. 
 

b. Although the MCA identifies terrorism as an offense triable by military 
commission, that fact is wholly irrelevant to this case, because both U.S. and international law 
provide that individuals must be tried under the law as it existed at the time of their alleged 
offense.  This constitutional prohibition on ex post facto legislation recognizes that there is a 
fundamental unfairness in holding individuals accountable for consequences that they could not 
have foreseen at the time of their alleged conduct.  Mr. Khadr could not have foreseen in 2002 
that the offense of conspiracy to commit terrorism would be triable by military commission four 
years later, nor foreseen the significantly different consequences that would result from that fact.  
Moreover, the prohibition on ex post facto legislation is a restraint on Congress as opposed to an 
individual right.  To avoid this constitutional problem, MCA § 950v(b)(25) should be interpreted 
to apply prospectively only. 
 

c. Accordingly, because Mr. Khadr must be tried based upon the law at the time the 
alleged offense occurred, and because at that time, terrorism was not one of the narrow category 
of crimes triable by military commission, this Military Commission lacks jurisdiction to try Mr. 
Khadr for conspiracy to commit terrorism.  Therefore, this Commission should strike terrorism 
as an object of the conspiracy alleged in Charge III. 
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4.  Burdens of Proof and Persuasion:  Because this motion is jurisdictional in nature, the 
prosecution bears the burden of proving jurisdiction by a preponderance of the evidence.  R.M.C. 
905(c)(2)(B). 
 
5.  Facts:  This motion presents a question of law.  However, the following facts, which are a 
matter of record in these proceedings, are germane to the Commission’s disposition of the instant 
motion. 
 

a. The President signed the MCA into law on October 17, 2006.  P.L. 109-366, 120 
Stat. 2600. 
 

b. The government preferred charges against Mr. Khadr under the MCA on 2 
February 2007.  See Sworn Charge Sheet (2 Feb 2007) [hereinafter Sworn Charges].  Charges 
were re-preferred, with amendments, on 5 April 2007.  These amended charges were referred to 
this Military Commission on 24 April 2007.  See Charge Sheet (24 Apr 2007) [hereinafter 
Charge Sheet]. 
 

c. The Government alleges that Mr. Khadr conspired to commit terrorism in June 
and July of 2002.  See Charge Sheet.  The government has alleged that Mr. Khadr committed 
these offenses at the age of 15.  See Sworn Charges. 
 

d. Mr. Khadr is not alleged to have committed any acts forming the basis for the 
instant prosecution occurring after the date of the MCA’s enactment.  See Charge Sheet. 
   
6. Argument: Terrorism Must Be Dismissed As An Object Of The Alleged Conspiracy 

Because Terrorism Is Not An Offense Triable By Military Commission 
 

a. The Object of the Conspiracy Must Be An Offense Triable By Military 
Commission  

 
(1) Assuming for the purpose of this motion that conspiracy is an offense triable by 

military commission,1 for the charge to state an offense, the object of the alleged conspiracy 
must be a “substantive offense[] triable by military commission.”  MCA § 950v(b)(28).  The 
government has alleged “terrorism” as one of the objects of the alleged conspiracy.  (See Charge 
Sheet.)  As discussed below, “terrorism” is not triable by military commission.  Thus, it is not a 
valid object of conspiracy.  Accordingly, this Commission does not have jurisdiction to try Mr. 
Khadr for conspiracy to commit terrorism. 

 
b. Terrorism Was Not An Offense Triable By Military Commission At The Time 

Of The Alleged Conduct  
 

(1) As the Supreme Court made clear in Ex Parte Quirin, the first question in a 
military commission case is “whether any of the acts charged is an offense against the law of war 

                                                 
1 The defense raises this motion in the alternative to its motion to dismiss Charge III for lack of subject 
matter jurisdiction (D-010) filed on 7 December 2007.  
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cognizable before a military tribunal.”  317 U.S. 1, 29 (1942).2  At the time of Mr. Khadr’s 
alleged conduct, military commissions could only be used to try violations if expressly made 
triable by military commission, or if proscribed by the international law of war.  10 U.S.C. § 821 
(1998).  Because terrorism charge does not fall into either category, this Commission has no 
jurisdiction try Mr. Khadr for conspiracy to commit terrorism.  And while the MCA purports to 
make terrorism an offense triable by military commission, this provision of the MCA cannot be 
applied to Mr. Khadr because the MCA was not enacted until more than four years after the 
charged conduct.  Thus, its application in this case would violate the prohibition on ex post facto 
legislation under both U.S. and international law. 
 

(2) Neither U.S. nor international law defined terrorism as an offense triable by 
military commission at the time the charged offense in this case was allegedly committed.  The 
statute applicable at that time—the Uniform Code of Military Justice (UCMJ)—made only two 
offenses triable by military commission, and terrorism was not one of them.3 
 

(3) Because there is no statutory basis to try Mr. Khadr before a military commission 
for conspiracy to commit terrorism, the only possible basis for this Commission’s jurisdiction is 
if terrorism plainly and unambiguously violates the law of war.  Hamdan, 126 S. Ct. at 2780 
(plurality) (“When . . . neither the elements of the offense nor the range of permissible 
punishments is defined by statute or treaty, the precedent must be plain and unambiguous.”) 
(citing Quirin 317 U.S. at 30).  In order to justify a trial on that basis, however, the Government 
must “make a substantial showing that the crime for which it seeks to try a defendant by military 
commission is acknowledged to be an offense against the law of war.”  Id. at 2780.  For an 
offense to constitute a violation of the “law of war,” it must be recognized as an offense against 
the law of war by “‘universal agreement and practice’ both in this country and internationally.”  
See Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2780 (2006) (plurality op.) (quoting Ex Parte Quirin, 
317 U.S. at 30); see also, e.g., The Paquete Habana, 175 U.S. 677, 711 (1900) (“[T]he laws of 
nations . . . rests upon the common consent of civilized communities.  It is of force, not because 
it was prescribed by any superior power, but because it has been generally accepted as a rule of 
conduct.”).  As with the conspiracy offense at issue in Hamdan, “[t]hat burden is far from 
satisfied here.”  Id. 

                                                 
2 See also Hamdan, 126 S. Ct. at 2777 (“[A] law-of-war commission has jurisdiction to try only two kinds 
of offense: ‘Violations of the laws and usages of war cognizable by military tribunals only,’ and 
‘[b]reaches of military orders or regulations for which offenders are not legally triable by court-martial 
under the Articles of war.’”) (citing W. Winthrop, Military Law and Precedents 839 (rev. 2d ed. 1920)); 
id. (noting that it “is undisputed that Hamdan’s commission lacks jurisdiction to try him unless the charge 
‘properly set[s] forth, not only the details of the act charged, but the circumstances conferring 
jurisdiction.’” (citing Winthrop at 842 (emphasis in original)); In re Yamashita, 327 U.S. 1, 13 (1946) 
(“Neither congressional action nor the military orders constituting the commission authorized it to place 
petitioner on trial unless the charge proffered against him is a violation of the law of war.”).  
3 The only UCMJ offenses triable by military commission are aiding the enemy and spying. See Art. 104, 
UCMJ, 10 U.S.C. § 904; Art. 106, UCMJ, 10 U.S.C.§ 906. The latter offense possesses more elements 
than the spying offense with which Mr. Khadr was charged—including at least three elements that cannot 
be satisfied in Mr. Khadr’s case.  See Art. 104, UCMJ, 10 U.S.C. § 904; Art. 106, UCMJ, 10 U.S.C. § 
906. 
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(4)  Like a plurality of this Court found in Hamdan with respect to conspiracy, the 
offense of terrorism does not “appear either in the Geneva Conventions or the Hague 
Conventions – the major treaties on the law of war.”  Hamdan, 126 S. Ct. at 2781.  Furthermore, 
there is not even international consensus on the definition of terrorism - is a position that the 
United States has repeatedly asserted in the global legal community.  For example, in 1991, 
when the United Nations Secretary-General sought Member States’ views on the possibility of 
convening an international conference to define terrorism, the U.S. did not support such a 
conference on the basis that it would not be useful as it would seek to “address a question on 
which there is little possibility of achieving consensus.”4  It noted that since “the 1937 League of 
Nations Convention for the Prevention and Punishment of Terrorism, the international 
community has repeatedly failed in its efforts to reach consensus on a generic definition of 
terrorism.”5  Then in 1996, the U.S. Mission to the United Nations supported the decision of the 
International Law Commission to exclude “international terrorism” from the list of crimes 
contained in the Draft Code of Crimes Against the Peace and Security of Mankind.6  At the 
drafting of the Rome Statute for the International Criminal Court,7 the U.S. was strongly opposed 
to the inclusion of “terrorism” amongst the list of international crimes over which the Court 
would have jurisdiction.  The final draft of the Statute, which has 139 signatory nations,8 
“provides the most comprehensive, definitive and authoritative list of war crimes,”9 yet it does 
not list “terrorism” as a violation of the law of war.  Finally, the in April 2004, the U.S. State 
Department reiterated this lack of an accepted definition of terrorism in its report on the 
“Patterns of Global Terrorism.”  It reported, “[n]o one definition of terrorism has gained 
universal acceptance.”10   

 
(5) Instead, “terrorism” remains a descriptive term, which encompasses a wide range 

of precise substantive offenses, such as hijacking and taking of hostages, rather than a 

                                                 
4 See “Submission, U.S. Permanent Representative to the United Nations, to UN Secretary General 
Regarding International Terrorism,” April 15, 1991 available at http://www.state.gov/s/l/65586.htm.  
5 Id.  
6 See United States Mission to the United Nations, Report of the International Law Commission: The 
Draft Code of Crimes: Statement by John R. Crook, Office of the Legal Advisor, Department of State, 
Nov. 5, 1996 at 2. 
7 See generally Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90.  The 
Crimes and Elements portion of which was drafted largely by the United States. David J. Scheffer, “The 
Global Challenge of Establishing Accountability for Crimes Against Humanity” Remarks, Centre for 
Human Rights, University of Pretoria, Pretoria, South Africa, Aug. 22, 2000 available at 
http://www.state.gov/documents/organization/6551.doc (“T]he United States led the UN negotiations for 
Elements of Crimes of the International Criminal Court. We drafted the primary document and for nearly 
2 years we were in the trenches with South Africa and other governments to finish this work-engine 
document of the Court.”). 
8 World Signatures and Ratifications, http://www.iccnow.org/?mod=romesignatures. 
9 Robert Cryer, International Criminal Law v. State Sovereignty: Another Round?, 16 EUR. J. INT'L L. 
979, 990 (2005). 
10 U.S. State Department, Patterns of Global Terrorism: 2003 (April 2004). 
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substantive offense itself.  A perfect analogy is “white collar crime”, which describes a particular 
class of offenses (such a securities fraud), but is not a substantive offense in and of itself.   

 
(6) United States practice is consistent with the proposition that “terrorism” is not a 

law of war offense.  The federal criminal statute punishing “war crimes” omitted (and continues 
to omit) “terrorism” as an offense punishable under that section.  See 18 U.S.C. § 2441 (2007).  
And the most broadly defined terrorism offense in the United States – “acts of terrorism 
transcending national boundaries”, 18 U.S.C. § 2332b, which does not encompass Mr. Khadr’s 
conduct – was punishable exclusively, as a civilian criminal offense. 

 
 (7) Therefore, while there may exist a “handful of crimes to which the law of nations 

attributes individual responsibility,”11 terrorism is not one of them.12  The “handful” is reserved 
for those crimes that are particularly egregious in nature and for conduct that violates “well-
established, universally recognized norms of international law”.13  When “neither the elements of 
the offense nor the range of permissible punishments is defined by statute or treaty, the precedent 
must be plain and unambiguous.”14  Here, there is no plain and unambiguous precedent 
demonstrating that terrorism, as such, is a war crime.  Because there continues to be international 
disagreement on the definition of terrorism, the government cannot carry its “minimum” burden 
of making “a substantial showing that the crime for which it seeks to try a defendant by military 
commission is acknowledged to be an offense against the law of war.”  Hamdan, 126 S. Ct. at 
2780 (plurality).  Therefore, this Commission has no jurisdiction to consider whether Mr. Khadr 
conspired to commit terrorism.  Terrorism must be struck as an object of the alleged conspiracy. 
 

c. The MCA Cannot Provide Jurisdiction Over Mr. Khadr Because It Was Not 
Enacted Until Four Years After the Charged Conduct 

 
(1) The MCA Should Not Be Interpreted To Apply Retroactively 

  
(a) As previously discussed, neither U.S. law nor the international “law of 

war” recognized terrorism as one of the narrow category of crimes triable by military 
commission at the time of Mr. Khadr’s alleged offenses.  See supra at 2-5.  Indeed, the 
Government has implicitly conceded this point by charging Mr. Khadr with conspiracy to 
commit terrorism under the MCA, rather than under any statute in effect at the time of the 
alleged offense.  But the MCA’s conferral of jurisdiction on the military commission to try 
conspiracy to commit terrorism in 2006 is irrelevant to this case because the MCA was not 
enacted until four years after Khadr allegedly committed the offenses with which he is charged.   
 

                                                 
11 Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 795 (D.C. 1984) (Edwards, Circuit Judge, 
concurring). These offenses include war crimes, crimes against humanity, and genocide. 
12 Id. (Edwards, Circuit Judge, concurring) (finding that torture, absent state action, and terrorism 
generally are not violations of the law of nations). 
13 See Kadic v. Karadzic, 70 F.3d 232, 243 (C.A.2 (N.Y.), 1995). 
14 See Hamdan, 126 S.Ct. at 2780 (plurality). 



Page 6 of 13 

(b) It is well-established that “[r]etroactivity is not favored in the law.  Thus, 
congressional enactments and administrative rules will not be construed to have retroactive effect 
unless their language requires this result.”  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 
(1988).  Here, Congress did not provide that the provisions of the MCA under which Mr. Khadr 
is charged should be applied retroactively.  To the contrary, Congress made explicit that only one 
specific section of the MCA—its implementation of treaty obligations—should be applied 
retroactively.  See Military Commissions Act, Pub. L. No. 109-366,§ 6(b)(2), 120 Stat. 2600, 
2633 (2006) (amending 18 U.S.C. § 2441).  
 

(c) Section 950p provides additional evidence that Congress did not intend the 
MCA to apply retroactively because it makes clear that Congress believed that the MCA “does 
not establish new crimes that did not exist before its enactment.”  10 U.S.C. § 950p.  While 
Congress’s belief in this regard was erroneous— conspiracy to commit terrorism was not an 
offense triable in a military commission before the MCA’s enactment—this erroneous belief 
nonetheless suggests that Congress did not intend to change existing law when it enacted the 
MCA.15  It follows a fortiori that it would not have intended any inadvertent change in the law to 
apply retroactively—particularly in light of the general presumption against retroactive 
legislation, see Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988), and the fact that 
retroactive application of such a change would raise serious constitutional questions under the Ex 
Post Facto Clause, as is discussed below. 
 

(d) Section 948d(a) of the MCA is not to the contrary.  That provision states 
that the commission has jurisdiction over “any offense made punishable by this chapter or the 
law of war when committed by an alien unlawful enemy combatant before, on, or after 
September 11, 2001.”  10 U.S.C. § 948d(a).  The best reading of this provision—and one which 
renders it consistent with section 950p—is that it simply clarifies that the commission’s 
jurisdiction extends even to offenses that occurred prior to the commission’s establishment by 
the MCA.  To the extent that the MCA (contrary to its stated purpose) sets forth new offenses 
that are not also violations of the law of war, such offenses are not “made punishable by this 
chapter” if they occurred before enactment of the MCA, because under section 950p and the 
presumption against retroactivity, the MCA’s substantive criminal provisions do not apply 
retroactively. 
 

(e) Even if Section 948d(a) is read—in conflict with section 950p and the 
presumption against retroactivity—to suggest that the MCA was intended to apply retroactively, 
it would at best render the statute ambiguous.  And any doubts about whether the MCA applies 

                                                 
15 To read § 950p as a declaration that all the offenses listed in the M.C.A. did, in fact, exist prior to 
adoption of the M.C.A. violates bedrock separation of powers principle.  See Marbury v. Madison, 5 U.S. 
(1 Cranch) 137, 177 (1803) (“It is emphatically the province and duty of the judicial department to say 
what the law is.”)  This interpretation should be avoided because it would raise serious constitutional 
concerns.  The Supreme Court has long recognized the “‘cardinal principle’ of statutory interpretation,” 
Zadvydas v. Davis, 533 U.S. 678, 689 (2001) (quoting Crowell v. Benson, 285 U.S. 22, 62 (1932)), that a 
statute should be construed to avoid constitutional problems unless doing so would be “plainly contrary” 
to the intent of the legislature.  Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades 
Council, 485 U.S. 568, 575 (1988); see also Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 347 
(1936). 
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to conduct prior to the law’s passage should be resolved in favor of non-retroactivity, because a 
contrary holding would raise serious constitutional concerns.  The Supreme Court has long 
recognized the “‘cardinal principle’ of statutory interpretation,” Zadvydas v. Davis, 533 U.S. 
678, 689 (2001) (quoting Crowell v. Benson, 285 U.S. 22, 62 (1932)), that a statute should be 
construed to avoid constitutional problems unless doing so would be “plainly contrary” to the 
intent of the legislature.  Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades 
Council, 485 U.S. 568, 575 (1988); see also Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 
347 (1936). 
 

(f) In this case, applying the MCA retroactively would violate the Ex Post 
Facto Clause of the U.S. Constitution.  This rule of statutory construction is especially weighty 
in this case because, as discussed below, international law also prohibits the application of ex 
post facto laws, and the Charming Betsy doctrine compels U.S. courts to interpret statutes in 
accordance with international law whenever possible.  See Murray v. The Schooner Charming 
Betsy, 6 U.S. (2 Cranch) 64, 118 (1804).  Interpreting the MCA in accordance with its own plain 
text, which identifies the statute as “declarative” rather that retroactive, § 950p, avoids these 
problems of constitutionality and comity, and is the better reading of the statute. 
 
 (2) Applying The MCA Retroactively Would Violate Constitutional And 

International Prohibitions On Ex Post Facto Laws 
 

(a) Even assuming, arguendo, that Congress intended the MCA to apply 
retroactively, the MCA nonetheless cannot be so applied in this case because doing so would 
violate the Ex Post Facto Clause of the U.S. Constitution.  The U.S. Constitution’s prohibition 
on legislation that retroactively “alter[s] the definition of crimes or increase[s] the punishment 
for criminal acts” is clear and unequivocal.  See Collins v. Youngblood, 497 U.S. 37, 43 (1990); 
see also U.S. Const. art. I, § 9, cl.3 (“No . . . ex post facto Law shall be passed.”); Kring v. 
Missouri, 107 U.S. 221, 227 (1882) (noting that the Convention attached “[s]o much 
importance” to the ex post facto prohibition “that it is found twice in the Constitution”).16  It is 
well-established that this “constitutional prohibition and the judicial interpretation of it rest upon 
the notion that laws, whatever their form, which purport to . . . aggravate an offense, are harsh 
and oppressive, and that the criminal quality attributable to an act, either by the legal definition 
of the offense or by the nature or amount of the punishment imposed for its commission, should 
not be altered by legislative enactment, after the fact, to the disadvantage of the accused.”  
Beazell v. Ohio, 269 U.S. 167, 170 (1925); see also Collins, 497 U.S. at 43.  The Ex Post Facto 
Clause thus ensures that an individual can know the consequences of his actions when he 
commits them.  See Weaver v. Graham, 450 U.S. 24, 28-29 (1981) (“Through [the Ex Post 
Facto] prohibition, the Framers sought to assure that legislative Acts give fair warning of their 
effect and permit individuals to rely on their meaning until explicitly changed.”).  Here, Mr. 
Khadr could not have anticipated that the conduct he is alleged to have committed in 2002 would 
subject him to prosecution by a military commission in 2006. 
 

                                                 
16 The prohibition also appears as a limitation on the power of state legislatures.  U.S. Const. art. I, § 10, 
cl.1 (“No State shall . . . pass any . . . ex post facto Law.”).  
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(b) Applying the MCA to Mr. Khadr’s case violates the Ex Post Facto Clause 
for two simple reasons.  First, it retroactively changes the “criminal quality attributable to an 
act.”  Beazell v. Ohio, 269 U.S. 167, 170 (1925).  Second, it alters the “nature or amount of the 
punishment imposed for its commission.”  Id. 
 

(3) Terrorism, As Defined By The MCA, Was Not A Crime Under Federal 
Law At The Time Of The Alleged Offense 

 
(a) First, applying the MCA to Mr. Khadr would violate the Ex Post Facto 

Clause because it changed the “criminal quality attributable to” Mr. Khadr’s alleged conduct by 
making terrorism an offense triable by military commission.  It is well-established that Congress 
is without power to make an action that “was innocent when done before the passing of the law . 
. . , criminal, and punish[ ] such action.”  Calder v. Bull, 3 U.S. 386, 390-91 (1798); see also 
Beazell v. Ohio, 269 U.S. 167, 170 (1925) (Congress cannot retroactively change the “criminal 
quality attributable to an act”); see also Collins, 497 U.S. at 43.  The Ex Post Facto Clause of the 
Constitution restricts congressional power by “confining the legislature to penal decisions with 
prospective effect.”  Weaver v. Graham, 450 U.S. 24, 29, 29 n.10 (1981).   
 

(b) Furthermore, the Court has consistently stressed the “‘lack of fair notice’” 
of the illegality of one’s action as one of the “‘central concerns of the Ex Post Facto Clause.’”  
Lynce v. Mathis, 519 U.S. 433, 441 (1997) (quoting Weaver v. Graham, 450 U.S. 24, 30); see 
also Strogner v. California, 539 U.S. 607, 611 (2003).  The Ex Post Facto Clause thus ensures 
that an individual can know the consequences of his actions when he commits them.  See Weaver 
v. Graham, 450 U.S. 24, 28-29 (1981) (“Through [the Ex Post Facto] prohibition, the Framers 
sought to assure that legislative Acts give fair warning of their effect and permit individuals to 
rely on their meaning until explicitly changed.”).  At the time that Mr. Khadr is alleged to have 
committed the offense of conspiring to commit terrorism, terrorism as defined by the MCA was 
not illegal.  Consequently, Mr. Khadr could not have anticipated that the conduct he is alleged to 
have committed in 2002 would subject him to prosecution by a military commission in 2006 or a 
United States court of any variety.  Applying the MCA to Mr. Khadr’s case violates the Ex Post 
Facto Clause because it makes an act that was innocent when done, criminal, and punishes that 
act. 

 
(c) In short, because the Constitution expressly withholds from Congress the 

power to enact ex post facto legislation, the MCA offense of terrorism is without effect as 
applied to Mr. Khadr.  See Downes v. Bidwell, 182 U.S. 244, 277 (1901) (“[W]hen the 
Constitution declares that ‘no bill of attainder or ex post facto law shall be passed,’ . . . it goes to 
the competency of Congress to pass a bill of that description.”).  Thus, this Commission should 
strike terrorism as an object of the alleged conspiracy. 
 

(4) Even If Mr. Khadr’s Alleged Acts Did Violate Existing Federal Law, 
Punishment By Military Commission Would Violate The Ex Post Facto 
Clause 

 
(a) Moreover, even if U.S. law previously criminalized Mr. Khadr’s actions as 

conspiring to commit terrorism – and the defense is not aware of any applicable U.S. law that 
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Mr. Khadr’s actions would violate – punishment by this Military Commission under the MCA 
would nonetheless violate the Ex Post Facto Clause.  What is material is that the law before the 
MCA did not recognize terrorism as one of the few crimes triable by a military commission.  As 
a result of that change, Mr. Khadr faces prosecution before an entirely different adjudicative 
body with entirely different rules than would have been the case had he been tried in federal 
court.  While “statutory changes in the mode of trial or the rules of evidence, which do not 
deprive the accused of a defense and which operate only in a limited and unsubstantial manner to 
his disadvantage, are not prohibited,” Beazell, 269 U.S. at 170, conferring jurisdiction on an 
entirely different body with entirely different rules of procedure is another matter altogether.  In 
particular, because he faces trial before a commission rather than a court, Mr. Khadr will be (1) 
unable to receive the protections of the Juvenile Delinquency Act (the “JDA”), 18 U.S.C. §§ 
5031 et seq.; (2) subject to adjudication absent procedural protections such as the right to a grand 
jury indictment, the right to the protections of the Federal Rules of Evidence, and the right to 
trial before a jury of his peers who, before conviction, would have to agree unanimously that the 
evidence proved his guilt beyond reasonable doubt.   

 
(b) As a preliminary matter, if Mr. Khadr were tried in federal court, he would 

have the right to invoke the protections of the JDA because he was just 15 years old when his 
alleged offenses occurred.  Under the JDA, Mr. Khadr could be tried as an adult only if a court, 
after making factual findings about several factors such as his age, social background, and 
psychological maturity, determined that such a trial was appropriate.  Id. § 5032.  If the MCA is 
applied to Mr. Khadr, he will be deprived of the JDA’s protections because the MCA simply 
assumes, that all persons, even those who have not yet attained legal or psychological maturity 
under U.S. law, should be subject to the same procedures and consequences.  Cf. Roper v. 
Simmons, 543 U.S. 551, 569 (2005) (noting that juveniles’ “lack of maturity and an 
underdeveloped sense of responsibility,” combined with their greater “susceptib[ility] to negative 
influences and outside pressures . . . render suspect any conclusion that a juvenile falls among 
the worst offenders”).   
 

(c) Further, applying the MCA to Mr. Khadr would subject him to a method 
of adjudication qualitatively different from a criminal trial in a domestic court.  Cf. Beazell, 269 
U.S. at 171 (“Just what alterations of procedure will be held to be of sufficient moment to 
transgress the constitutional prohibition cannot be embraced within a formula or stated in a 
general proposition. The distinction is one of degree. But the constitutional provision was 
intended to secure substantial personal rights against arbitrary and oppressive legislation . . . .”).  
Perhaps most significantly, if Mr. Khadr had been tried for conspiracy to commit terrorism in 
federal court, he could be convicted only if a jury of his peers unanimously found him guilty of 
the offense.  See Fed. R. Crim. P. 31(a); see also U.S. Const. amend. VI.  Under the MCA, by 
contrast, all that is required to convict the accused of “terrorism” is “concurrence of two-thirds of 
the [military commission] members present at the time the vote is taken.”  See id. § 949m(a).  In 
addition, under the MCA, the accused has no right to grand jury indictment, see 10 U.S.C. § 
948q(a), and the protections against the admission of unreliable evidence afforded by the Federal 
Rules of Evidence are significantly limited, see id. § 949a.  Thus, applying the MCA to Mr. 
Khadr violates the Ex Post Facto Clause because it “changes the criminal quality attributable to 
an act” by making it one subject to trial by military commission.   

 



Page 10 of 13 

(d) Second, applying the MCA to Mr. Khadr also violates the Ex Post Facto 
Clause because it deprives him of the protections against arbitrary sentencing provided by 
federal sentencing law.  See Rita v. United States, 127 S. Ct. 2456, 2463 (2007).  Under federal 
law, courts are required to consider a number of different factors, including the “nature and 
circumstances of the offense and the history and characteristics of the defendant,” to ensure that 
the sentence imposed is “no greater than necessary.”  18 U.S.C. § 3553; see, e.g., United States v. 
Fonseca, 473 F.3d 1109, 1112 (10th Cir. 2007) (requiring courts to consider the 
recommendations of the Federal Sentencing Guidelines, including consideration of any 
applicable grounds for reductions in the otherwise recommended range).  Under the MCA, by 
contrast, any person convicted of conspiracy to commit terrorism “shall be punished, if death 
results to one or more of the victims, by death or such other punishment as a military 
commission under this chapter may direct, and, if death does not result to any of the victims, by 
such punishment, other than death, as a military commission under this chapter may direct.”  10 
U.S.C. § 950v(d)(28).  The MCA thus vests nearly unbridled discretion in the military 
commission to make the determination as to what sentence is appropriate in any given case, and 
the military commission is under no obligation analogous to that of federal courts to consider 
possible grounds, unique to Mr. Khadr’s case, which might warrant a reduced sentence.   
 

(e) In addition, and perhaps most significantly, in the federal system, Mr. 
Khadr would be unquestionably entitled to appellate review of both the procedural and 
substantive reasonableness of any sentence imposed by the district court.  See, e.g., United States 
v. Fernandez, 443 F.3d 19, 26 (2d Cir. 2006).  By contrast, the Government will likely argue that 
Mr. Khadr does not have the right to appeal whatever sentence is ultimately imposed by the 
military commission.17  Thus, applying the MCA to Mr. Khadr deprives him of the certain right 
to appellate review of his sentence he would have enjoyed under the preexisting law.   
 

(f) These changes in the applicable sentencing regime are a clear violation of 
the Ex Post Facto Clause.  In Miller v. Florida, the Supreme Court held that a change in 
sentencing laws could violate the Ex Post Facto Clause, and it was immaterial that the new law 
did not “‘technically . . . increase . . . the punishment annexed to [the defendant’s] crime.’”  
Miller v. Florida, 482 U.S. 423, 432-33 (1987) (quoting Lindsey v. Washington, 301 U.S. 397, 
401 (1937)).  The Court explained that the new law violated the Ex Post Facto Clause because 
under the new law “the trial judge did not have to provide any reasons, convincing or otherwise, 
for imposing the sentence, and his decision was unreviewable.”  Id. at 432-33.  And while the 
Supreme Court has approved new statutes that “altered the methods employed in determining 
whether the death penalty was to be imposed” in a way that was “ameliorative” and provided 
“significantly more safeguards to the defendant than did the old,” Dobbert v. Florida, 432 U.S. 
282, 293, 294, 295 (1977), it has reached the opposite conclusion when—as in the case of the 
MCA—the new legislation does not heighten the protections available to the defendant.  See 
Miller, 482 U.S. at 431-32 (“Unlike Dobbert, where we found that the ‘totality of the procedural 
changes wrought by the new statute . . . did not work an onerous application of an ex post facto 
change,’ here [defendant] has not been able to identify any feature of the revised guidelines law 

                                                 
17 The MCA limits the jurisdiction of the Court of Appeals is “limited to the consideration of . . . (1) 
whether the final decision was consistent with the standards and procedures specified in [the MCA]; and .  
. . to the extent applicable, the Constitution and the laws of the United States.”  10 U.S.C. § 950g. 
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that could be considered ameliorative.”) (internal citation omitted).  Moreover, the changes 
wrought by the MCA are not simply procedural; they deprive Mr. Khadr of the right to have his 
sentencing body consider mitigating factors that might warrant a reduction in his sentence and, 
even more fundamentally, they may deprive him of the uncontestable right to have that sentence 
reviewed by a higher court.  Applying the MCA to Mr. Khadr thus changes the “nature and 
amount” of his punishment within the meaning of the Ex Post Facto Clause’s prohibition, and 
the MCA therefore cannot serve as the basis for military commission jurisdiction over Mr. 
Khadr. 
  

(g) And if courts-martial provide the appropriate benchmark, see Hamdan, 
126 S. Ct. at 2791 (holding UMCJ requires courts-martial rules be applied to military 
commissions unless impracticable), applying the MCA to Mr. Khadr nonetheless violates the Ex 
Post Facto Clause. This Commission need look no further than the text of the MCA itself, which 
explicitly breaks from court-martial procedures.  In Section 948b(d) (“Inapplicability of Certain 
Provisions”), the MCA identifies three crucial UCMJ protections that do not apply, including 
“any rule of courts-martial relating to speedy trial,” 10 U.S.C. § 948b(d)(1)(A), the rules 
“relating to compulsory self-incrimination,” id. § 948b(d)(1)(B), and those relating to pretrial 
investigation, id. § 948b(d)(1)(C).  The other rules “shall apply to trial by military commission 
only to the extent provided by this chapter.” Id. § 948b(d)(2) (emphasis added). This is little 
comfort, since the MCA provides, among other things, that court-martial principles of law and 
rules of evidence shall apply only insofar “as the Secretary [of Defense] considers practicable or 
consistent with military or intelligence activities.” Id. § 949a(a). The very same section of the 
MCA notes that the Secretary may prescribe that under certain circumstances the “hearsay 
evidence not otherwise admissible under the rules of evidence applicable in trial by general 
courts-martial may be admitted in a trial by military commission.” Id. § 949a(b)(2)(E).  This 
includes, notably, the admission in certain circumstances of coerced testimony. Id. § 948r.  
While the Government lists in its response a number of purported rights available to Mr. Khadr 
under the military commission system,18

 the relevant question is not what rights the MCA 
provides, but what rights it takes away.  As discussed above and in detail in Mr. Khadr’s motion 
to dismiss, the retroactive application of the MCA to Mr. Khadr’s case deprives him of many 
rights which are routinely provided in U.S. courts and courts-martial.  (Def. Motion at 10-13.) 
 

(h) Thus, regardless of whether the appropriate benchmark is trial in an 
Article III court or by court-martial, applying the MCA to Mr. Khadr violates the Ex Post Facto 
Clause because it “aggravate[s]” the consequences for the conduct Mr. Khadr is alleged to have 
committed.  Beazell v. Ohio, 269 U.S. 167, 170 (1925).   
 

                                                 
18 It is worth noting that some of the “rights” the Government identifies exist more in theory than they do 
in practice. For example, the Government states the accused has the right to cross-examine witnesses who 
testify against him, but because the Government can base its case exclusively on documentary and 
hearsay evidence, the accused may have no witnesses and/or no witnesses with personal knowledge to 
cross-examine. See 10 U.S.C. § 949a(b)(2). The Government also claims that the accused has the right to 
present evidence in his defense, but the accused cannot compel the attendance of witnesses at a 
commission in Guantanamo Bay. 
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(i) In addition to violating the express terms of the U.S. Constitution, 
interpreting the MCA to apply retroactively would conflict with international law.  See Murray v. 
The Schooner Charming Betsy, 6 U.S. (2 Cranch) 64 (1804).  Like U.S. law, international law – 
including the law of war,19 international criminal law,20 and human rights law,21 – also prohibits 
the application of ex post facto laws.  For example, Article 22 of the Rome Statute of the 
International Criminal Court provides that “[a] person shall not be criminally responsible under 
this Statute unless the conduct in question constitutes, at the time it takes place, a crime within 
the jurisdiction of the Court.”22  The MCA, however, purports to do exactly what the Rome 
Statute prohibits: allow the military commission to hold individuals criminally responsible for 
conduct which, at the time it took place, was not a “crime within the jurisdiction of the Court.”  
International law also clearly prohibits the imposition of heavier sentences than were applicable 
when the offense was committed.23  Thus, international law, too, prohibits the ex post facto 
application of the MCA to this case.  
 

(j) Because applying the MCA to Mr. Khadr would violate the Ex Post Facto 
Clause, he cannot be tried for any charges brought under it, including conspiracy to commit 
terrorism.  See Downes v. Bidwell, 182 U.S. 244, 277 (1901) (“[W]hen the Constitution declares 
that ‘no bill of attainder or ex post facto law shall be passed,’ . . . it goes to the competency of 
Congress to pass a bill of that description.”). 

                                                 
19 Protocol I, art. 75(4)(c) (“No one shall be accused or convicted of a criminal offence on account of any 
act or omission which did not constitute a criminal offence under the national or international law to 
which he was subject at the time when it was committed.”) (recognized as customary international law by 
the U.S. in W. Hays Parks et al., Unclassified Memorandum for Mr. John H. McNeill, Assistant General 
Counsel (International), OSD (May 8, 1986) (entitled 1977 Protocols Additional to the Geneva 
Conventions: Customary International Law Implications); Geneva Convention Relative to the Treatment 
of Prisoners of War of Aug. 12, 1949, art. 99(1), 75 U.N.T.S. 135; Geneva Convention IV, art. 67.  
20 See Rome Statute for the International Criminal Court, opened for signature July 17, 1998, art. 
22, 2187 U.N.T.S. 3 (entered into force July 1, 2002) [hereinafter Rome Statute]. 
21 American Convention on Human Rights, O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123, Article 9 
(entered into force July 18, 1978; International Covenant on Civil and Political Rights (1966), art. 15(1), 
999 U.N.T.S. 171 (“No one shall be held guilty of any criminal offence on account of any act or omission 
which did not constitute a criminal offence, under national or international law, at the time when it was 
committed.”); Universal Declaration of Human Rights, art. 11(2), G.A. res. 217A (III), U.N. Doc A/810 
at 71 (1948) (“No one shall be held guilty of any penal offence on account of any act or omission which 
did not constitute a penal offence, under national or international law, at the time when it was committed. 
Nor shall a heavier penalty be imposed than the one that was applicable at the time the penal offence was 
committed.”); see also Executive Order 13107, “Implementation of Human Rights Treaties,” Dec. 10, 
1998 (“It shall be the policy and practice of the Government of the United States, being committed to the 
protection and promotion of human rights and fundamental freedoms, fully to respect and implement its 
obligations under the international human rights treaties to which it is a party, including the ICCPR, the 
CAT, and the CERD.”). 
22 Rome Statute for the International Criminal Court, opened for signature July 17, 1998, art. 22, 2187 
U.N.T.S. 3 (entered into force July 1, 2002) (emphasis added).   
23 See, e.g., International Covenant on Civil and Political Rights art. 15(1) (entered into force Mar. 23, 
1976); Protocol I of the Geneva Conventions art. 75(4)(c) (entered into force Dec. 7, 1979). 
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d. Conclusion 
 

(1) Military commissions have long been defined, in large part, by their limited 
jurisdiction.  Neither U.S. nor international law recognized terrorism as one of the narrow 
category of crimes triable by military commission at the time the charged conduct in this case is 
alleged to have occurred.  The MCA requires the object of the conspiracy to be an offense 
subject to trial by military commission.  And since terrorism is not an offense subject to trial by 
military commission, conspiracy to commit terrorism was also not an offense subject to trial by 
military commission at the time of the alleged conduct.  Because both U.S. and international law 
recognize that an individual must be tried according to the law in effect at the time of his alleged 
offense, the MCA, which was not enacted until four years after the charged conduct in this case, 
cannot serve as a basis for jurisdiction over Mr. Khadr.  Accordingly, the military commission 
does not have jurisdiction to consider a charge of conspiracy to commit terrorism.  Therefore, 
this Commission should strike terrorism as an object of the conspiracy alleged in Charge III.  
 
7.  Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h). Oral argument will allow for thorough consideration of the issues raised by this motion 
and assist the Court in understanding and resolving the complex legal issues presented. 
 
8.  Witnesses and Evidence:  Mr. Khadr intends to offer the testimony of William Fenrick to 
testify on issues relating to the international law of war consistent with R.M.C. 201A(b). 
 
9.  Certificate of Conference:  The Defense has conferred with the Prosecution regarding the 
requested relief.  The Prosecution objects to the requested relief. 
 
10.  Additional Information:  In making this motion, or any other motion, Mr. Khadr does not 
waive any of his objections to the jurisdiction, legitimacy, and/or authority of this Military 
Commission to charge him, try him, and/or adjudicate any aspect of his conduct or detention. 
Nor does he waive his rights to pursue any and all of his rights and remedies in and all 
appropriate forms. 
 
11.  Attachment:  
 

A.  Sworn Charge Sheet (2 Feb 2007) 
 

/s/ 
William Kuebler 
LCDR, USN 
Detailed Defense Counsel 
 
Rebecca S. Snyder 
Assistant Detailed Defense Counsel 
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UNITED STATES OF AMERICA 
 

v. 
 

OMAR AHMED KHADR 
 

 
 

D018 
 

Defense Reply  
to Government Response to  

Defense Motion for Appropriate Relief 
 

(Strike Terrorism from Charge III) 
 

28 January 2008 
 

1.  Timeliness:  This reply is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge. 
 
2.  Overview:  
 

a. The central issue is whether conspiracy to commit terrorism was triable by 
military commission at the time of Mr. Khadr’s alleged conduct.  Military commissions, in 2002, 
only had jurisdiction over a charge where Congress had specifically given them such jurisdiction 
or where the charged conduct violated the law of war. 10 U.S.C. § 821 (1998).  At the time of 
Mr. Khadr’s alleged conduct, conspiracy to commit terrorism did not fall into either category. 
 

b. Although the prosecution attempts to argue that terrorism, and therefore 
conspiracy to commit terrorism, was a violation of the law of war in 2002, this argument fails for 
two reasons.  Neither terrorism nor conspiracy to commit terrorism were violations of the law of 
war in 2002.  The prosecution primarily argues that the MCA supplies a basis for jurisdiction 
either by retroactively changing the content of the law of war or by now making terrorism and 
conspiracy to commit terrorism triable by military commission.  The former argument is wrong 
as a matter of U.S. law.  Congress may not retroactively change the content of international law.  
The latter argument is irrelevant.  The question is not what the law is now, but what the law was 
when the alleged offense occurred. 
 

c. Applying the MCA retroactively to conduct that occurred, according to the 
government’s own allegations, four years before the statute was enacted violates both U.S. and 
international law proscriptions on ex post facto legislation.  Mr. Khadr’s detainment at 
Guantanamo does not permit the Congress to ignore this structural limitation on its power. 
 

d. Accordingly, because the government has failed to show a statutory or law of war 
basis for terrorism, this Commission must strike terrorism as on object of the alleged conspiracy 
in Charge III.   

 
3.  Burdens of Proof and Persuasion:  The government contends that the burden of proof is on 
the defense because the defense seeks to strike language from the specification.  (Govt. Resp. at 
1.)  The basis for striking the language, however, is that the commission has no jurisdiction to try 
Mr. Khadr for conspiracy to commit terrorism.  Accordingly, the motion is jurisdictional in 
nature, and the prosecution bears the burden of proving jurisdiction by a preponderance of the 
evidence.  R.M.C. 905(c)(2)(B). 
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4. Argument: Terrorism Must Be Dismissed As An Object Of The Alleged Conspiracy 
Because Terrorism Is Not An Offense Triable By Military Commission 

 
a. Terrorism Was Not An Offense Triable By Military Commission At The Time 

Of The Alleged Conduct  
 
(1) The prosecution fundamentally misunderstands the basic issue in this case.  That 

issue is not whether Congress can make terrorism or conspiracy to commit terrorism triable by 
military commission,1 but whether it had done so at the time of Mr. Khadr’s alleged conduct in 
2002. 

 
(2) The prosecution does not even dispute the fact that no U.S. statute made terrorism 

or conspiracy to commit terrorism triable by military commission at the time of the alleged 
conduct in this case.  It is simply uncontestable that, in 2002, when Mr. Khadr’s alleged conduct 
occurred, Congress had only made two offenses triable by military commission: aiding the 
enemy and spying.  10 U.S.C. § 904, 906.  There was thus no statutory basis to try Mr. Khadr by 
military commission. 

 
(3) Because there was no statutory basis to try Mr. Khadr by military commission, 

this Commission may only consider charges alleging conduct that plainly and unambiguously 
violates the law of war.  See 10 U.S.C. § 821; see also Hamdan v. Rumsfeld, 126 S. Ct. 2749, 
2780 (2006) (plurality op.).  Neither terrorism nor conspiracy to commit terrorism meet this 
standard.  Indeed, as discussed below, the government has not made a substantial showing that 
either offense violates the law of war.   
 
 (4) The government contends that terrorism is a “well-established war crime.”  (Govt. 
Resp. at 5.)  Yet, the government cannot point to a single precedent or authority establishing that 
“terrorism”, as such, was punishable as offenses against the law of war before passage of the 
MCA.  Instead, picking up on the defense’s observation that some particular types of terrorism 
are war crimes, the government argues that all acts of terrorism must therefore be war crimes.  
(Govt. Resp. at 8-9.)  This argument is based on an elementary logical fallacy.  The fact that 
some acts of terrorism may violate the law of war does not make all acts of terrorism war crimes 
anymore than the fact that some trees are oaks, means that all trees are oaks.  Anticipating this 
argument, the government contends that it is based on “circular reasoning”, suggesting that “the 
only way to dispute that all acts of terrorism are war crimes is to presuppose . . . that they are 
not.”  (Govt. Resp. at 7 n.5.)  The government is wrong – nothing must be presupposed.  An 
examination of treaties and other sources of international law demonstrates that only some 
particular acts of terrorism that are well defined are war crimes.   
 
                                                 
1 In an apparent attempt to obscure the fact that terrorism was not a violation of the law of war at the time 
of Mr. Khadr’s alleged conduct, the prosecution devotes much of its response to the irrelevant argument 
that Congress has the power to make terrorism triable by military commission.  Whatever the validity of 
this argument, it is simply irrelevant where, as here, Congress had not done so at the time of the alleged 
conduct.  As discussed in Mr. Khadr’s initial motion and below, the MCA cannot be applied (and should 
not be interpreted to apply) retroactively to offenses Mr. Khadr is alleged to have committed more than 
four years before the MCA’s enactment. 
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 (5) In mistakenly equating all acts of terrorism with attacks on civilians or other 
protected persons, the government states the obvious – that grave breaches of the Geneva and 
Hague Conventions and violations of Common Article 3 of the Geneva Conventions are war 
crimes.  (Govt. Resp. at 8-9.)  This is entirely beside the point.  Mr. Khadr is not charged with 
committing a grave breach of any of the four Geneva Conventions of 1949 or with violating 
Common Article 3.  Thus, the authorities relied upon by the government to show that some acts 
of terrorism may be war crimes are completely immaterial as applied to Mr. Khadr. 
 
 (6) Moreover, the specific acts of terrorism punishable under the law of war consist 
of conduct intended to inflict terror on the civilian population in the context of an ongoing armed 
conflict with the hope of preventing hostile acts2 – not acts of political terrorism against which 
the MCA offense of terrorism is aimed.  As professor Michael Schmitt explains: 
 

[A]n offense of terrorism, as it is generally understood in common parlance 
(characterized as having some political purpose or aspect), does not appear in the 
law of armed conflict.  Rather, in the law of armed conflict, the term “terror” 
refers only to acts that have the specific intent to intimidate the population in the 
context of an ongoing armed conflict.  Most significantly, Article 33 of the Fourth 
Geneva Convention provides that “[c]ollective penalties and likewise all measures 
of intimidation or of terrorism are prohibited.”  The Official Commentary 
indicates that this article refers to “restoring to intimidatory measures to terrorize 
the population” in the hope of preventing hostile acts by them.3  Since the Fourth 
Geneva Convention applies only to situations of occupation, the intent is to 
preclude acts by the occupying force intended to cow the civilian population into 
submission.  It, in no way, is meant to address acts of political terrorism such as 
those committed by al Qaeda. 
 
[] The prohibition also appears in both Additional Protocols to the Geneva 
Conventions.  Article 51(2) of Protocol I provides that “[a]cts or threats of 
violence the primary purpose of which is to spread terror among the civilian 
population are prohibited.”  In the context of non-international armed conflict, 
Articles 4 and 13 set forth essentially the same prohibitions.  The United States is 
a Party to neither of these treaties.  But this point aside, the intent is, again, to 
encompass acts specifically intended to intimidate the population during an 
ongoing armed conflict, not acts intended to alter government positions or 
otherwise reflective of a “political” purpose. 
 

Schmitt Aff. ¶¶ 28-29 (Attachment A)4. 
 

(7) The government cites a number of conventions for the proposition that “the 
prohibitions of terrorism under international law extend beyond the Geneva Conventions and the 

                                                 
2 International Committee of the Red Cross, Commentary on the Geneva Convention Relative to the 
Protection of Civlian Persons in Time of War 226 (Jean Pictet ed. 1958). 
3 Id. 
4 The defense is citing this affidavit for no other proposition than the one mentioned above in the text. 
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Hague Conventions.”  (Govt. Resp. at 9.)  First, the argument is completely beside the point – the 
government does not claim that these conventions establish that terrorism is a war crime.  
Indeed, as the government appears to recognize, they establish quite the contrary.  Not one of 
these instruments states or suggests that terrorism is a “war crime” or that terrorism-related 
offenses should be punished by military tribunals.  Moreover, these instruments do not, as the 
government intimates, make terrorism punishable as an offense against “international law.”  
These treaties generally impose obligations on states parties to make terrorism-related activities 
offenses punishable under their domestic criminal law.  This, the United States has done.  See, 
e.g., Terrorist Bombings Convention Implementation Act of 2002, 107 P.L. 197, 116 Stat. 721 
(amending 18 U.S.C.S. § 2332f to comply with U.S. obligations under the International 
Convention for the Suppression of Terrorist Bombings, 37 I.L.M. 249).  The government’s 
invocation of these instruments actually makes the point the defense made in its opening brief 
and is consistent with the authorities cited therein, which demonstrate that the U.S. has 
consistently taken the position that terrorism should not be included amongst crimes against 
international law or the law of armed conflict, but rather should be punished exclusively under 
domestic law.  (Def. Mot. at 4-5.)  Nothing to which the government cites indicates that terrorism 
is a crime punishable under “international law” as such, let alone an offense against the law of 
war. 

 
(8) The government also cites several United Nations Security Council Resolutions, 

claiming they “condemned al Qaeda’s actions as war crimes.”  (Govt. Resp. at 10 para. 
6(B)(v)(b)-(c).)  While some of the resolutions refer to al Qaeda’s activities as terrorism, none of 
them concludes that al Qaeda’s activities are war crimes.  Moreover, whether al Qaeda’s 
activities years before Mr. Khadr is alleged to have conspired with “members and associates” of 
al Qaeda are war crimes is irrelevant as Mr. Khadr is not charged with committing any of them; 
the charged 2-month conspiracy is alleged to have existed long after these acts were committed. 

 
(9)  The government then embarks on a long discussion of how guerrilla fighters were 

subject to summary execution in the 1800s for nothing more than joining the group of fighters.5  
(Govt. Resp. at 11-14.).  From this discussion, the government reaches the stunning conclusion 
that summary execution of guerilla fighters supports a finding that terrorism, as such, violates 
present-day law of war.  The sources cited by the government, however, reveal that the 
combatants were summarily executed due to their status, not anything they might have done.6  
(See Govt. Resp. at 11-12.)  These sources say nothing about whether terrorism, as such, was 
once a violation of the law of war nor whether terrorism, as such, violates the law of war today.  
Indeed, the law of war has evolved significantly since the early 20th-century, as norms of 
civilized conduct and modes of warfare have changed.  For example, although summary 
execution might once have been routinely permitted under the laws of war, see Winthrop, 
Military Law and Precedents 783 (1895, 2d ed. 1920), the modern day law of war clearly 
prohibits such inhumane treatment.  See Geneva Convention (III) Relative to the Treatment of 

                                                 
5 The government also contends that these guerilla fighters did not “enjoy the full benefit of the law of 
war” (Govt. Resp. at 11) – a point that is irrelevant to the issue of whether terrorism, as such, violates the 
law of war.   
6 Modern day law of war does not recognize status offenses.  See argument and authorities cited in Mr. 
Khadr’s Motion to Dismiss Charge I at 5-6 and his corresponding Reply Brief at 3-6, D008. 
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Prisoners of War art. 3 (entered into force Oct. 21, 1950).  In enacting Article 21 of the UCMJ, 
and its predecessor, Article 15 of the Articles of War, Congress intended only to preserve what 
jurisdiction existed under the law of war as it had evolved.  Hamdan, 126 S.Ct. at 2774; cf. Sosa 
v. Alvarez-Machain, 542 U.S. 692, 733 (2004) (noting that a claim under the Alien Tort Claims 
Act “must be gauged against the current state of international law” (emphasis added)).  Many of 
the international community’s most prominent treaties were adopted in the latter half of the 
twentieth-century, and it defies both law and common sense to suggest that conduct violates 
present-day law of war simply because that conduct may have violated the law of war as it was 
understood two hundred years ago.   

 
(10) Finally, the government contends that it need not establish that terrorism, as such, 

violates the law of war because the charge of conspiracy to support terrorism is supported by 
specific allegations.  (Govt. Resp. at 14, para. 6(B)(iv)(a).)   But none of those specific 
allegations allege an act of terrorism that violates the law of war.  For example, in support of this 
argument, the government points to the allegation that Mr. Khadr “attended al Qaeda training 
camps.”  (Id.)  Yet the government cites no authority supporting its argument that receiving 
training amounts to an act of that violates the law of war.7  (See Govt. Resp. at 9, paras. 
6(B)(iv)(d), 6(B)(vii)(a).)  Indeed, the government has charged this conduct as material support 
for terrorism – not terrorism.  See Charge Sheet. 

 
(11)   In the absence of any precedent that terrorism, as such, violates the law of war, it 

is hard to see how the government can conceivably be deemed to have met its burden of 
demonstrating a “plain and unambiguous” basis for the prosecution of conspiracy to commit 
terrorism as a war crime based on conduct alleged to have occurred in 2002. 

 
b. The MCA Cannot Conclusively and Retroactively Determine the Content of 

the Law of War 
 

(1) The prosecution cites Hamdan for the dubious proposition that the Court “invited 
the politically accountable branches” to pass an ex post facto law making terrorism and 
conspiracy to commit terrorism retroactively triable by military commission.  In support of this 
notion, the prosecution selectively cites Justice Breyer’s statement that “[n]othing prevents the 
President from returning to Congress to seek the authority he believes necessary,” Hamdan, 126 
S. Ct. at 2799 (Breyer, J., concurring), emphasizing the word “[n]othing.”  (Govt. Resp. at 10.)  
But, of course, Justice Breyer did not give Congress or the Executive authority to disregard the 
Constitution.  The prosecution omits Justice Breyer’s complete statement of his views: “If 
Congress, after due consideration, deems it appropriate to change the controlling statutes, in 
conformance with the Constitution and other laws, it has the power and prerogative to do so.” 
Hamdan, 126 S. Ct. at 2800 (Breyer, J., concurring) (emphasis added).  The President is free to 
                                                 
7 Not only does the alleged training not violate the law of war, but it did not violate U.S. law at the State 
Department has explained, “[M]any of the people in Guantanamo had never set foot in the United States, 
had trained in al Qaeda training camps in Afghanistan and were captured there.  And while they were 
training in acts of terrorism, there may have been an Egyptian or a Pakistani who would come to train. 
They had not committed crimes that were in violation of our U.S. criminal laws because those were not 
crimes that were on our books at the time in September 11, 2001.”  Foreign Press Center Briefing With 
State Department Legal Advisor John Bellinger, Federal News Service, Sept. 7, 2006. 
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“seek”—and Congress is free to grant— the authority the President believes is necessary, but 
only within the bounds of the Constitution.  While Congress may be able to give the President 
the authority to make terrorism and conspiracy to commit terrorism triable by military 
commission as to future offenses, that does not mean it can give him the authority to make triable 
by military commission alleged conduct that occurred long before the MCA was enacted. 
 

(2) Just as the Congress cannot give the President the authority to retroactively make 
terrorism and conspiracy to commit terrorism triable by military commission, it also cannot 
retroactively change the content of international law.  Nonetheless, the prosecution relies 
primarily on the argument that terrorism was an offense punishable under the law of war prior to 
the date of the MCA’s enactment because Congress has said so.  (Govt. Resp. at 4-6.)  

 
(3) This argument is wholly without merit.  Initially, as Mr. Khadr explained in his 

opening brief, the best interpretation of the MCA is that it is not intended to apply retroactively 
to newly minted crimes.  (See Def. Motion at 5-7.)  The MCA’s declaration that it “does not 
establish new crimes” simply confirms this intent that the MCA not apply retroactively.  To the 
extent that Congress erroneously believed that terrorism and conspiracy to commit terrorism 
were offenses triable by military commission prior to the MCA’s enactment, the appropriate 
response is not to read the MCA as purporting (absurdly) to retroactively change the content of 
the law of war as of four years ago by Congressional fiat, but rather to read the inadvertently 
new offenses as applying only to conduct that occurred after the enactment of the MCA. 
 

(4) In any event, even if the MCA purported to retroactively declare the content of 
international law, it is clear that Congress cannot do so.  The law of war is—and always has 
been—based on international law, and Congress has no power to conclusively determine what is 
and is not a violation of international law.  See Hamdan, 126 S. Ct. at 2780 (plurality op.) (for an 
offense to constitute a violation of the “law of war,” it must be recognized as an offense against 
the law of war by “‘universal agreement and practice’ both in this country and internationally” 
(quoting Ex Parte Quirin, 317 U.S. at 30)); see also The Paquete Habana, 175 U.S. 677, 711 
(1900) (“[T]he laws of nations . . . rests upon the common consent of civilized communities.  It 
is of force, not because it was prescribed by any superior power, but because it has been 
generally accepted as a rule of conduct.”). 

 
(5) To the extent that the Government is suggesting that the Congress can 

conclusively determine the content of the law of war as part of its authority “[t]o define and 
punish . . . Offenses against the Law of Nations,” U.S. Const. art. I, § 8, cl. 10 (emphasis added), 
that is simply not the case.  Congress only has the power to clarify the exact scope and elements 
of offenses that have been previously recognized as violations of the law of war by international 
sources.  It has no authority to create violations of law that the international sources do not 
recognize.  Indeed, the Government’s argument is belied by one of the principal sources on 
which the Government itself relies.  As explained in the 1865 Attorney General opinion to which 
the Government cites, “[t]o define is to give the limits or precise meaning of a word or thing in 
being; to make is to call into being.  Congress has power to define, not to make, the laws of 
nations.”  11 Op. Atty Gen. 297, 1865 U.S. AG LEXIS 36, *4 (cited in Govt. Resp. at 7 
(describing the opinion as “binding on the Executive Branch”)). In other words, Congress is not 
itself empowered to create war crimes, but rather has only the “second-order authority to assign 
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more definitional certainty to those offenses already existing under the law of nations at the time 
it legislated.”  Anthony J. Colangelo, Constitutional Limits on Extraterritorial Jurisdiction: 
Terrorism and the Intersection of National and International Law, 48 HARV. INT’L L.J. 121, 141 
(2007) (emphasis added). 
 

(6) Similarly, Congress cannot use its “define and punish” power to simply label any 
existing crime an offense against the law of nations: “Whether the offense as defined is an 
offense against the law of nations depends on the thing done, not on any declaration to that effect 
by Congress.”  United States v. Arjona, 120 U.S. 479, 488 (1887).  In United States v. Furlong, 
18 U.S. (5 Wheat) 184 (1820), the Supreme Court rejected Congress’s attempt to assert 
jurisdiction over certain acts of murder simply by describing them as violations of the law of 
nations.  Whether there is sufficient evidence to establish an offense as a violation of the law of 
nations is ultimately a judicial question that must be answered in relation to recognized sources 
of international law; the “define and punish” power does not confer upon Congress the unilateral 
authority to make such a determination.  See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 
(1803) (“It is emphatically the province and duty of the judicial department to say what the law 
is.”) (emphasis added).  Congress’s attempt in the MCA to “say what the law is” violates the 
bedrock separation of powers principle and has no legal effect.  See id. at 176-77 (“The powers 
of the legislature are defined and limited; and that those limits may not be mistaken, or forgotten, 
the constitution is written.”). 
 

(7) Accordingly, the fact that Congress may have—four years after the fact—
declared terrorism to be a violation of the law of war at the time of the charged conduct is 
irrelevant, because the judiciary has an independent obligation to determine the content of the 
law of war based on international law sources.  Those sources simply do not support the 
government’s claim that terrorism and conspiracy to commit terrorism are offenses against the 
law of war. 
 

c. The MCA Cannot Be Retroactively Applied to Mr. Khadr’s Case 
 

(1) Because Congress cannot conclusively determine the state of international law at 
the time of Mr. Khadr’s alleged offenses, and because international law did not proscribe 
terrorism or conspiracy to commit terrorism at that time, this commission has jurisdiction only if 
the MCA—which was not passed until four years after Mr. Khadr’s alleged offenses—can be 
applied in this case.  But retroactively applying the MCA to Mr. Khadr would violate both U.S. 
and international law prohibitions on ex post facto legislation. 
 

(2) Initially, as noted above, and as explained in detail in Mr. Khadr’s opening brief, 
the best interpretation of the MCA is that it is not intended to apply retroactively.  Accordingly, 
applying standard principles of statutory interpretation and constitutional avoidance, this 
commission should read the MCA’s terrorism offense as applying only to conduct that occurred 
after the enactment of the MCA. 

 
(3) In any event, the MCA could not be applied retroactively because doing so would 

violate the Ex Post Facto Clause of the U.S. Constitution and international law.  In an effort to 
evade the constitutional prohibition on ex post facto legislation, the prosecution argues that the 
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Constitution “does not apply to aliens held outside the United States, including those held at 
Guantanamo Bay, such as Khadr.”  (Govt. Resp. at 15.)  But the Ex Post Facto Clause is a 
structural limitation on congressional power.  Weaver v. Graham, 450 U.S. 24, 29, 29 n.10 
(1981) (the Ex Post Facto Clause acts as a restriction on congressional power “by restraining 
arbitrary and potentially vindictive legislation,” and “confin[es] the legislature to penal decisions 
with prospective effect”).  It governs Congress’s conduct regardless of whether the individuals 
adversely affected have independent legal rights under the Constitution.  See Downes v. Bidwell, 
182 U.S. 244, 277 (1901) (“[W]hen the Constitution declares that ‘no bill of attainder or ex post 
facto law shall be passed,’ . . . it goes to the competency of Congress to pass a bill of that 
description.”); see also Weaver, 450 U.S. at 29-30 (“The presence or absence of an affirmative, 
enforceable right is not relevant . . . to the ex post facto prohibition.”).  Even the previous 
military commission system recognized that individuals could not be tried with offenses that did 
not exist when they were allegedly committed.  MCI No. 2 ¶ 3(A) (“No offense is cognizable in 
a trial by military commission if that offense did not exist prior to the conduct in question.”).  
Accordingly, the Ex Post Facto Clause prohibits the retroactive application of the MCA 
regardless of where the individuals affected by it are detained. 
 

(4) But even assuming, arguendo, that the Ex Post Facto Clause only applies to those 
persons detained within the territorial jurisdiction of the United States, it would still apply in this 
case because the Supreme Court has recognized that Guantanamo Bay is within the “territorial 
jurisdiction” of the United States.  See Rasul v. Bush, 542 U.S. 466, 480 (2004) (interpreting 
habeas statute); see also id. (“[T]he United States exercises ‘complete jurisdiction and control’ 
over the Guantanamo Bay Naval Base.”) (citing the terms of the 1903 lease agreement); id. at 
487 (Kennedy, J., concurring) (“Guantanamo Bay is in every practical respect a United States 
territory . . . .”); id. (“From a practical perspective, the indefinite lease of Guantanamo Bay has 
produced a place that belongs to the United States, extending the ‘implied protection’ of the 
United States to it.”) (citing Johnson v. Eisentrager, 339 U.S. 763, 777-78 (1950). 

 
(5) The government next argues that there is no ex post facto violation because Mr. 

Khadr could have foreseen the consequences of his conduct in 2002 because the President issued 
Military Commission Order No. 1 on November 13, 2001.  (Govt. Resp. at 15-16.)  Setting aside 
the fact that Hamdan found the order to be illegal, the President’s order did not purport to 
criminalize any of the alleged conduct.  And Military Commission Instruction No. 2, purporting 
to list offenses triable by military commission, was not issued until April 30, 2003.  In any event, 
while lack of fair notice is a concern of the Ex Post Facto Clause, it is not necessary to find an ex 
post facto violation. 

 
(6) In an effort to limit the reach of the Constitution’s prohibition on ex post facto 

legislation, the prosecution relies heavily on the D.C. Circuit’s opinion in Boumediene v. Bush, 
476 F.3d 981 (2007), currently on review at the Supreme Court.  While the prosecution argues 
that Boumediene “unambiguously holds that the Constitution does not apply to alien enemy 
combatants held” at Guantanamo, (Govt. Resp. at 8), Boumediene did no such thing.  
Boumediene was concerned solely with the Suspension Clause of the Constitution, and did not 
address the applicability of the Ex Post Facto Clause to Guantanamo detainees.  To the extent 
Boumediene may have suggested that other constitutional provisions do not apply at 
Guantanamo, it did so only by dismissing the significance of the Supreme Court’s recent 
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precedent in Rasul.  See Boumediene, 476 F.3d at 991 n.10 (concluding that Rasul, “resting as it 
did on statutory interpretation, . . . could not possibly have affected the constitutional holding of” 
Johnson v. Eisentrager, 339 U.S. 763, 771 (1950), which held that constitutional protections 
extend to aliens “within [the courts’] territorial jurisdiction”).  In rejecting the Supreme Court’s 
conclusion that aliens at Guantanamo are within the “territorial jurisdiction” of the United States, 
the D.C. Circuit unnecessarily manufactured a tension between Eisentrager and Rasul.  It is far 
more natural to read Eisentrager as setting out the standard for the extraterritorial application of 
constitutional rights and Rasul as recognizing that Guantanamo satisfies that standard. 
 

(7) Moreover, the holding of Boumediene has already been called into question—first 
by the Supreme Court’s grant of certiorari and second by the D.C. Circuit’s own decision to 
recall the mandate it had previously issued.  Under the Federal Rules of Appellate Procedure, an 
appellate decision “is not final until issuance of the mandate.”  Advisory Committee Notes, 
subdivision (c), Fed. R. App. P. 41.  Numerous judges have recognized that “the Court of 
Appeals’ withdrawal of the mandate in Boumediene,” when considered along with “the Supreme 
Court’s highly unusual grant of certiorari on rehearing,” casts “a deep shadow of uncertainty 
over the jurisdictional ruling of that decision.”  Alhami v. Bush, No. 05-359, at 6 (GK) (D.D.C. 
Oct. 2, 2007); see also Al-Oshan v. Bush, No. 05-0520, at 6 n.2 (RMU) (D.D.C. Oct. 5, 3007) 
(noting that “the extraordinary procedural dispositions in Boumediene ‘cast a deep shadow of 
uncertainty’” over the D.C. Circuit’s jurisdictional ruling). 

 
(8) Given the considerable uncertainty surrounding Boumediene, if this Commission 

were to find that the D.C. Circuit’s opinion is necessary to the resolution of this case, it should 
stay these proceedings until the Supreme Court reaches a decision.  Several D.C. district court 
judges have stayed their proceedings and refused to rule on Government motions to dismiss 
detainee habeas petitions in light of the considerable uncertainty surrounding Boumediene.  See 
Maqaleh v. Gates, No. 06-1669 (JDB) (D.D.C. July 18, 2007); Al-Oshan v. Bush, No. 05-0520 
(RMU) (D.D.C. Oct. 5, 3007); cf. Alhami v. Bush, No. 05-359 (GK) (D.D.C. Oct. 2, 2007). 

 
(9) Alternatively, if this Court should decide that it can now reach the merits of the 

Ex Post Facto issue, it should determine that applying the MCA to Mr. Khadr’s case violates the 
Ex Post Facto Clause.  Indeed, the Government’s throwaway claim that summary execution is 
the proper baseline for determining the extent to which application of the MCA disadvantages 
Mr. Khadr implicitly reflects a recognition that the MCA, when compared against the proper 
baseline, violates the prohibitions of the Ex Post Facto Clause.  (Govt. Resp. at 16).  Only such 
an absurd baseline would make the MCA look good in comparison.   

 
(10) In short, trying Mr. Khadr for conspiracy to commit terrorism violates the Ex Post 

Facto Clause because it makes criminal an action that “was innocent when done before the 
passing of the law . . . , criminal, and punishes such action.” Calder v. Bull, 3 U.S. 386, 390-91 
(1798); see also Beazell v. Ohio, 269 U.S. 167, 170 (1925) (Congress cannot retroactively 
change the “criminal quality attributable to an act”).   
 

d. Conclusion 
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UNITED STATES OF AMERICA 

 
v. 
 

OMAR AHMED KHADR 
 

 
 

 
Defense Motion  

 
to Strike Surplus Language 

from Charge III  
 

 
11 January 2008 

 
 

1.  Timeliness:  This motion is filed within the timeframe established by Rule for Military 
Commission (R.M.C.) 905 and the military judge’s 28 November 2007 scheduling order. 
 
2.  Relief Requested:  The Defense respectfully requests that this Military Commission strike 
the following surplus language from Charge III, alleging conspiracy in violation of Section 
950v(b)(28) of the Military Commissions Act of 2006 (“MCA”): 
 

and willfully join an enterprise of persons, to wit: al Qaeda, founded by Usama 
bin Laden, in or about 1989, that has engaged in hostilities against the United 
States, including attacks against the American Embassies in Kenya and Tanzania 
in August 1998, the attack against the USS COLE in October 2000, the attacks on 
the United States; 

 
and  
 

and enterprise sharing a common criminal purpose known to the accused 
  
3.  Overview:  
 

a. The MCA proscribes the offense of “conspiracy.”  MCA § 950v(b)(28).  The term 
conspiracy has a well-established meaning and the terms of the offense are clearly set forth in the 
statute.  In short, under the MCA, “conspiracy” consists of an agreement to commit an offense or 
offenses and an overt act done by the accused in furtherance thereof.  See id.  Nonetheless, in the 
Manual for Military Commissions (MMC), the Secretary of Defense has purported to define 
“conspiracy” to include “joining an enterprise of persons sharing a common criminal purpose.”  
Whatever else it is, this is not conspiracy. 
 

b. Based on this expanded and erroneous definition of the term conspiracy, the 
government has alleged, in support of Charge III, not only that Mr. Khadr “did conspire and 
agree” with various persons to commit a number of offenses triable by military commission, but 
that he “joined an enterprise of persons . . . sharing a common criminal purpose” as well.  
Though lacking in the requisite degree of particularly regarding the object offenses, language 
concerning an “agreement” appears to state an offense.1  The additional language (relating to an 
                                                 
1 This matter is the subject of a separate motion for a bill of particulars relating to the object offenses, 
filed concurrently herewith. 
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“enterprise of persons” and the “common criminal purpose” thereof) is based on the Secretary’s 
ultra vires attempt to expand the definition of the term “conspiracy” to include conduct not 
punishable as such.  Accordingly, this language should be stricken under RMC 906(b)(3). 
 
4.  Burdens of Proof and Persuasion:  This motion presents a question of law.  As it pertains to 
the Military Commission’s subject matter jurisdiction over the conduct alleged in Charge III, the 
burden of persuasion is on the government. 
 
5.  Facts:  The following facts relating to the procedural history of the case are germane: 
 

a. The President signed the MCA into law on October 17, 2006.  P.L. 109-366, 120 
Stat. 2600. 
 
 b. The Secretary of Defense issued the MMC on or about 18 January 2007. 
 

c. Charges were initially sworn against Mr. Khadr on 2 February 2007 and referred 
for trial by this Military Commission on 24 April 2007.  (See AE 001.) 
 
6. Argument: The Military Commission should strike language from Charge III alleging 

that Mr. Khadr joined an “enterprise of persons sharing a common criminal 
purpose” as surplusage 

 
a. Conspiracy does not mean an “enterprise of persons sharing a common 

criminal purpose” and the Secretary’s statement to the contrary is of no effect 
 

(1) The MCA proscribes the offense of “conspiracy.”  MCA § 950v(b)(28) 
provides: 
 

Any person subject to this chapter who conspires to commit one or more 
substantive offenses triable by military commission under this chapter, and who 
knowingly does any overt act to effect the object of the conspiracy, shall be 
punished . . . as a military commission under this chapter may direct. 

 
(2) Aside from narrowing the scope of the offense (as discussed below), the 

MCA definition of conspiracy tracks the analogous provision of the Uniform Code of Military 
Justice (UCMJ).  Article 81 thereof provides: 
 

Any person subject to this chapter who conspires with any other person to 
commit an offense under this chapter shall, if one or more of the conspirators 
does an act to effect the object of the conspiracy, be punished as a court-
martial may direct. 

 
10 U.S.C.S. § 881(a) (2007). 
 

(3) The term “conspiracy” is not new, either to military law or the criminal 
law generally.  It is well understood as “agreement to violate the law.”  United States v. 

Page 2 of 7 



Blankenship, 970 F.2d 283, 285 (7th Cir. 1992).  As stated by the Supreme Court, “[t]he gist of 
the offense of conspiracy . . . is agreement among the conspirators to commit an offense attended 
by an act of one or more of the conspirators to effect the object of the conspiracy.  United States 
v. Falcone, 311 U.S. 205, 207 (1940).  “The essential element of the offense of conspiracy is that 
there is an agreement with one or more persons to commit a criminal act.”  United States v. 
Jones, 36 M.J. 778, 779 (A.C.M.R. 1993); see also United States v. Pretlow, 13 M.J. 85, 88 
(C.M.A. 1982) (“Conspiracy is an offense requiring an agreement between two or more persons 
to commit another offense recognized by the Uniform Code of Military Justice and the doing of 
an act to effect the agreement.”). 
 

(4) There is no reason to believe that in using the term “conspiracy” in MCA 
§ 950v(b)(28), Congress meant something other than what it meant in using the same term in the 
UCMJ (or the federal criminal code).  Cf. 18 U.S.C.S § 371 (2007).  That conclusion is 
reinforced here by three specific considerations: First, aside from mandating that the overt act be 
performed by the accused, Congress defined the offense the same way it defined it in the UCMJ: 
an “agreement” and an over act done in furtherance of the agreement.  Second, Congress set out 
to create a system “based upon” court-martial practice.  See MCA § 948b(c).  Third, in enacting 
the MCA, Congress amended the provision of the UCMJ punishing conspiracy to make it an 
offense for any person subject to the code to conspire with any other person (presumably, given 
the context of the amendment, an unlawful enemy combatant) to commit an offense under the 
law of war.  See MCA § 4 (amending 10 U.S.C. § 881 to include new subsection (b)).  There is 
no reason to think that Congress would have intended the anomalous result of a situation in 
which two individuals could be found guilty of different substantive conduct as part of the same 
conspiracy. 
 

(5) The elements of the offense of conspiracy are (and have been for years) 
accurately described in the Manual for Courts-Martial (MCM): 
 

(1) That the accused entered into an agreement with one or more persons to 
commit an offense under the code; and 
 
(2) That, while the agreement continued to exist, and while the accused remained 
a party to the agreement, the accused or at least one of the co-conspirators 
performed an overt act for the purpose of bringing about the object of the 
conspiracy. 

 
See ¶ 5b, Part IV, MCM (2005). 
 

(6) Notwithstanding the plain and unambiguous meaning of the word 
“conspiracy,” and the language of the statute, in setting forth the elements of the offense in the 
MMC, the Secretary of Defense describes conspiracy as follows: 
 

(1) The accused entered into an agreement with one or more persons to commit 
one or more substantive offenses triable by military commission or otherwise 
joined an enterprise of persons who shared a common criminal purpose that 
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involved, at least in part, the commission or intended commission of one or more 
substantive offenses triable by military commission; 
 
(2) The accused knew the unlawful purpose of the agreement or the common 
criminal purpose of the enterprise and joined willfully, that is, with the intent to 
further the unlawful purpose; and 
 
(3) The accused knowingly committed an overt act in order to accomplish some 
objective or purpose of the agreement or enterprise. 

 
See ¶ 5(28), Part IV, MMC (2007) (emphasis added). 
 

(7) The highlighted language is not an accurate statement of the elements of 
the offense of conspiracy.  Whatever else joining an “enterprise of persons who shared a 
common criminal purpose” may be, it is not the offense of conspiracy.2 
 

(8) The Secretary may not make it so by fiat.  In issuing the MMC, the 
Secretary cannot contradict the MCA anymore than the President can contradict the UCMJ in 
issuing the MCM.  Compare MCA § 949a(a) with 10 U.S.C. § 836(a).  Military courts have long 
held that the President cannot, through regulation, trump the provisions of the UCMJ.  See 
generally United States v. Gonzalez, 42 M.J. 469, 474 (1995); United States v. Mance, 26 M.J. 
244, 252 (1988); United States v. Pritt, 54 M.J. 47, 50 (C.A.A.F. 2000); United States v. 
McFadden, 19 U.S.C.M.A. 412, 42 C.M.R. 14 (1970); United States v. Johnpier, 12 U.S.C.M.A. 
90, 30 C.M.R. 90 (1961); United States v. Ware, 1 M.J. 282, 285 n.11 (C.M.A. 1976). 
 

(9) As with the MCM in the court-martial setting, the MMC cannot be 
“contrary to or inconsistent with” the MCA.  See MCA § 949a(a).  To the extent the MMC 
articulates a definition of “conspiracy” inconsistent with the plain and unambiguous meaning of 
the language of the statute, the statute must prevail.  The “elements” of conspiracy are what they 
are as stated by Congress in MCA § 950v(b)(28): “agreement” to commit an offense or offenses 
and an “overt act” in furtherance thereof.  The Secretary’s attempt to enlarge the plain meaning 
of the word “conspiracy” by regulation must therefore fail. 
 

(10) The government can be expected to defend the MMC provision based on 
MCA § 949a(a)’s general delegation of rule-making authority because Congress included the 
term “elements” in that section.  Such reliance would be misplaced.  It goes without saying that 
the Constitution vests “all legislative Powers” in Congress.  See U.S. Const. art. I, § 1.  This is a 
power Congress may not delegate.  See Loving v. United States, 517 U.S. 748, 772 (1996) 
(“Congress may not delegate the power to make laws and so may delegate no more than the 
authority to make policies and rules that implement its statutes.”).  And Congress could not, 
consistent with the Constitution, provide the Secretary with power to criminalize conduct as 
“conspiracy” that is simply not embraced by that term. 
                                                 
2 See Agency Holding v. Malley-Duff, 483 U.S. 143 (1987) (stating that the legislative history reveals that 
RICO imported concepts of liability into the criminal law from anti-trust law).  "RICO is designed to 
remedy injury caused by a pattern of racketeering, and '[c]oncepts such as RICO "enterprise" and "pattern 
of racketeering activity" were simply unknown to common law.'" Id. At 150. 
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(11) This, however, is a Constitutional issue that is easily avoided and should 

be avoided by this Commission.  See Rust v. Sullivan, 500 U.S. 173, 190 (1991) (“an Act of 
Congress ought not be construed to violate the Constitution if any other possible construction 
remains available.”).  In view of the accepted practice whereby the President issues a manual 
describing the elements of offenses under the UCMJ (subject to the ultimate authority of the 
code), there is no reason to presume that Congress intended anything other than to allow for a 
similar practice in military commissions, i.e., Congress anticipated that the Secretary would issue 
a manual that accurately stated the elements of the offenses prescribed by Congress.  That the 
Secretary inaccurately described those elements does not mean that his error becomes law. 
 

(12) There is no reason to believe that Congress intended to widen the scope of 
conspiracy to include “enterprise” crimes.  Indeed, the evidence is to quite the contrary.  In 
proscribing conspiracy under the MCA, Congress actually narrowed the scope of liability under 
the statute.  MCA § 950v(b)(28) mandates that in order to be guilty of conspiracy, the accused 
must commit an overt act in furtherance of the agreement.  In contrast, Article 81 of the UCMJ 
allows an accused to be convicted based on the overt act of a co-conspirator.  See 10 U.S.C.S § 
881(a).  Congress’ narrowing of the definition of conspiracy to focus on the conduct of the 
accused significantly undermines any suggestion that Congress intended to widen the scope of 
liability under the statute based on the acts of others. 
 

b. Surplus language relating to an “enterprise” should be stricken because it 
creates a risk that Mr. Khadr will be convicted of conspiracy without the government 
having actually proven the offense 
 

(1) Based on the Secretary’s ultra vires definition of “conspiracy,” in the sole 
specification of Charge III, the government has alleged that in addition to conspiring with named 
individuals to commit a number of object offenses, Mr. Khadr did the following: 
 

willfully join an enterprise of persons, to wit: al Qaeda, founded by Usama bin 
Laden, in or about 1989, that has engaged in hostilities against the United States, 
including attacks against the American Embassies in Kenya and Tanzania in 
August 1998, the attack against the USS COLE in October 2000, the attacks on 
the United States; said . . . enterprise sharing a common criminal purpose known 
to the accused[.] 

 
(2) This language is surplusage and should be stricken under R.M.C. 

906(b)(3).  The Discussion accompanying that provision states that “[s]urplusage may include 
irrelevant or redundant details or aggravating circumstances which are not necessary to enhance 
the maximum authorized punishment or to explain the essential facts of the offense.”  This 
accurately describes the “enterprise” language in Charge III.  But it is not merely irrelevant.  Its 
presence increases the likelihood that Mr. Khadr will be erroneously convicted of “conspiracy” 
without the government having actually established the elements of the offense. 
 
  (3) While Mr. Khadr’s joining of an “enterprise” with a “common criminal 
purpose” may in some way describe the government’s evidence in support of the specification of 
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Charge III, it does not mean that these are the “elements” of the offense of conspiracy.  And 
proof thereof cannot relieve the government of its burden to prove that the accused entered into 
an agreement to commit some particular offense or offenses.  Yet this is the likely effect of this 
language. 
 
  (4) It is not difficult to see how this might happen.  Mr. Khadr is alleged to 
have conspired with certain named individuals and joined the “enterprise” in June and July of 
2002.  It is alleged that the “enterprise” engaged in certain conduct before Mr. Khadr joined.  As 
an initial matter, Mr. Khadr obviously could not have conspired with the named individuals in 
2002 to commit offenses in 1998, 2000, and 2001 (i.e., in the past).  However, based on nothing 
more than evidence that the “enterprise” was responsible for those offenses (which generally 
constitute, according to the MCA, the object offenses of “attacking civilians; attacking civilian 
objects; murder in violation of the law of war; destruction of property in violation of the law of 
war; and terrorism”), the members could infer that the “enterprise” had a “criminal purpose” to 
do similar things in the future.  In the view of the MMC, this would be sufficient, even if the 
government failed to offer a shred of evidence to show that Mr. Khadr conspired to commit any 
particular offense or offenses following his “joining” of the “enterprise.”  Thus, Mr. Khadr could 
be convicted of “conspiracy” based exclusively on the past conduct of others, without the 
government demonstrating that Mr. Khadr participated in any agreement whatsoever to commit 
any actual offense after June/July of 2002.  In such circumstances, he would not be guilty of 
conspiracy, only associating with an “enterprise” that had committed certain offenses in the past.  
Whatever this conduct may be described as, it is most certainly not the offense of “conspiracy” 
to commit a particular offense or offenses under the MCA, and there is no reason to believe that 
Congress intended to proscribe such conduct in MCA § 950v(b)(28). 
 
 c. Conclusion 
 
  (1) In the sole specification of Charge III, the government alleges that Mr. 
Khadr conspired with certain named individuals to commit various object offenses.  Either the 
government’s evidence will support the charge or it will not.  The government cannot relieve 
itself of the obligation to establish the elements of the offense of “conspiracy” by redefining the 
term to embrace a distinct offense of “joining a criminal enterprise” and proving that offense 
instead.  The surplus language identified herein should therefore be stricken from Charge III’s 
specification. 
 
7.  Oral Argument:  The Defense requests oral argument as it is entitled to pursuant to R.M.C. 
905(h). Oral argument will assist the Court in understanding and resolving the complex legal 
issues presented by this motion. 
 
8.  Witnesses and Evidence:   
 

A.  Charge Sheet. 
 
9.  Certificate of Conference:  The Defense has conferred with the Prosecution regarding the 
requested relief.  The Prosecution objects to the requested relief. 
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